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Apendices
“You have not reason then to be ashamed,         
and to forbeare this filthie noveltie, so basely grounded, 
so foolishly received and so grossly mistaken in the right use thereof? 
In your abuse thereof sinning against God, harming your selves both in persons and goods, and raking also thereby the marks and notes of vanitie upon you: 
by the custome thereof making your selves to be wondered at by all forraine civil Nations, and by all strangers that come among you, to be scorned and contemned. 
A custom loathsome to the eye, hateful to the Nose, harmful to the brain, 
dangerous to the Lungs, and in the blacke stinking fume thereof, 
neerest resembling the horrible Stigian smoke of the pit that is bottomelesse”.

King James I of Great Britain, 1604,  “ A Counterblaste to Tobacco”

1. Introduction
After coming back from my exchange in Sweden (where a smoking ban is implemented) , I noticed all the smokers everywhere. It was the first time that smoke annoyed me while eating or coming home after a visit to the bar. Since then more information about smoking and all sorts of restrictions have got my attention. I know that smoking isn’t good for your health but I had not realized that passive smoking had such serious consequences. Did you know for example that a four-hour exposure in a discotheque is similar to living with a smoker for a month! Because of these dangers regulations have been implemented such as restrictions on advertising, minors who can not buy cigarettes and since a couple of years smoking bans. 
I wondered why it took the Dutch and the European Union so long to make up their minds about implementing such a ban. Especially after looking at the discussions in the media where the debates on national smoking bans have been overshadowed by the prospect of an EU-wide ban. Moreover the question if the EU has enough authority to  legislate in these matters became more important then whether to introduce a smoking ban or not. This is why I have decided to write my thesis about the ban on smoking and the role of the European Union in implementing this ban, using the Netherlands as an example. Therefore my main thesis question is ‘Can the EU impose a smoking ban in the Netherlands?’. 
A ban on smoking can be described as public policy (including legal prohibitions and occupational health and safety regulations) which imposes restrictions on where smoking is allowed. All European Member States currently have some form of regulation aimed at limiting exposure to tobacco smoke and its harmful effects on health. The range and character of these regulations vary widely. Beginning with a ban on smoking in all enclosed public spaces and all workplaces, including bars and restaurants as was imposed in Ireland in March 2004. Followed by smoke-free legislation with exemptions (e.g. creating special sealed-off rooms, not including bars/restaurants or cigar and pipe clubs) as countries like Italy, the Netherlands and Lithuania. 
Bans are implemented because of different reasons, the main reason being the great concern for passive smoking. In order to give a correct answer to my central question I have done a lot of desk research consulting many reliable books, articles, proposals and resources on the Internet. Besides this I have used various European proposals, reports and the Green paper ‘Towards a Europe free from tobacco smoke: policy options at EU level’ to get more specific insight in the views of the EU institutions.
My thesis exists of five chapters which will, in the end, lead to the answer of my central question. In the first chapter I have given a small insight into my subject. In chapter two I will explain the definition of the smoking ban, in all its forms and how it has come about. Moreover I have found various pro’s and con’s for the implementation of a smoking ban, which should be taken into consideration for the final recommendations. In the next chapter, the European legal basis for a smoking ban will be discussed together with the existing rules and regulations . In chapter four, which is dedicated to the Netherlands, I researched almost the same as I did for the previous chapter, namely the Dutch legal basis and the existing rules and regulations all concerning the tobacco policy and smoking ban. 
This thesis will end by giving a conclusion and my final thoughts to reveal the one that is able to impose a smoking ban in the Netherlands.
2. Restrictions on smoking
To fully understand the debate around the issue of tobacco control and especially smoking bans I have decided to write a chapter about it. In the first paragraph I will introduce the smoking ban and its history, followed by the more recent developments where I will give an overview of the most important events. Besides this I will discuss the various regulations set by the governments, after which the next paragraph will give a view upon the role of the World Health Organization. Under reasons for restrictive measures by means of a smoking ban you will find the most common reasons for a ban to be enacted. This is followed by three sub-paragraphs, namely Health-, Economic-, and Social Considerations. Under these three divisions I have tried to put some of the arguments against or in favor of the bans. 
2.1 A brief history
The first known public smoking ban comes from 1590. It was implemented by Pope Urban VII's and only lasted for 13 days (both his reign and the ban). The Pope threatened to excommunicate anyone who "took tobacco in the porch way of or inside a church, whether it be by chewing it, smoking it with a pipe or sniffing it in powdered form through the nose"(Henningfield, 1985, p.96-98). A few centuries later a nationwide tobacco ban was imposed by the Nazi Party in every German university, post office, military hospital and Nazi Party office (‘Smoking ban’, 2007, ‘history’ ,para.5).
2.2 Recent developments

As research studies became more common in the later part of the 20th century, the outcomes became public. It became obvious that both direct and indirect smoking have serious risks to ones health. Both the industry and governments reacted to these worrying figures by setting various regulations. The industry started with launching awareness campaigns. Some governments decided to regulate or restrict tobacco advertising and sales. The laws concerning advertisement started to appear in different forms such as forbidding sponsors on sporting events. Selling tobacco products to minors can be punished, as for example here in the Netherlands.

In some countries minors could even get fined engaging in the act of smoking. Underlying such laws is the belief that everyone should make a well informed decision regarding the risks of tobacco use. 
Taxation and thus the price of cigarettes is another way of letting people think whether or not they are doing the right thing. Many governments have introduced  taxes on cigarettes in order to reduce the consumption of cigarettes. Money collected from the cigarette taxes are frequently used to pay for tobacco use prevention programs, therefore making it a method of internalizing external costs (‘Tobacco smoking’, 2007, ‘legal issues and regulation, para.32).
Besides this all kinds of warnings are being placed on the product packaging. Countries impose different legal requirements on labeling tobacco products, like the use of texts or graphics.




Moreover some governments have decided to implement smoking bans. In the United States one of the first states to pass laws providing smoking sections was Minnesota, banning smoking in most public spaces (Minnesota Clean Indoor Air Act, 1975). A complete smoking ban was enacted in 1998 in the state of California, which included a ban on smoking in bars. Recently some cities in California have decided to make the whole city smoke free, in and outdoors with an exception to residential homes. In Europe, Ireland became the first country to implement a complete ban on smoking in public spaces on March 29th 2004. After this example more European countries like Norway, Italy, Great-Britain, Portugal and Sweden drafted plans to establish similar laws. 
2.3 WHO and the Framework Convention on Tobacco Control
Looking at the global picture the World Health Organization (WHO) has estimated that nowadays 1.3 billion people smoke. Of those, 84% live in developing and transitional economy countries. The estimated toll due to tobacco is 4.9 million people that die annually as a result of tobacco related diseases. This means that one in ten adults die because of tobacco. When consumed as indicated by the manufacturers, tobacco kills half of its regular users. 
Thus it seems that tobacco control is becoming increasingly important, internationally and globally. Because of this the Framework Convention on Tobacco Control (FCTC) was drawn up under the auspices of the World Health Organization in 2003. It took effect on February the 28th 2005 and is the world’s first public health treaty. Currently the WHO declares that 4 billion people will be covered by the treaty, which includes a 168 signatories and a 146 parties (April 27, 2007)  that have ratified the Convention. The FCTC requires countries to impose restrictions on tobacco advertising, sponsorship and promotion and the Convention also obliges the parties “to tackle exposure to tobacco smoke in indoor workplaces, public transport and indoor public places” (European Commission, ‘Green Paper’, 2007, p. 3) (Under Article 8 of the FCTC each Party has undertaken to “adopt and implement (…) effective legislative, executive, administrative and/or other measures, providing for protection from exposure to tobacco smoke in indoor workplaces, public transport, indoor public places and, as appropriate, other public places.”). the European Community signed the FCTC on June 16 2003. Confirming the WHO FCTC by the European Community is not the same as all its members ratifying it individually, because the European Community and its member countries have competences that are mutually exclusive (WHO. ‘ Frequently asked questions’ , 2007). 
2.4 Reasons for restrictive measures by means of a smoking ban
There are loads of reasons for governments to introduce restrictive measures. Restrictions like taxation, advertisement bans and more recently the various bans on smoking. Bans come in different forms from the total ban on smoking in all enclosed public and all workplaces to smoke free legislation with all kinds of exemptions. Examples of exemptions are; create a separated ventilated room, hospitality sector which is not included, etc. 
The most common reasons for introducing a ban on smoking are; reduced risk of fire, cleanliness in places where e.g. food or pharmaceuticals are produced, decreased legal liability, potentially reduced energy use via decreased ventilation needs, reduced quantities of litter. (‘smoking ban’, 2007, ‘rationale’, para.2) As already mentioned in the introduction, the health of smokers and especially non smokers is one of the key issues leading to smoking bans in workplaces, indoor public places, including bars and restaurants and even outdoors. In the following paragraphs I have tried to reveal the considerations people have about smoking bans.  
2.4.1 Health considerations

In this chapter I will state the effect of tobacco on the health of individuals (Direct and passive smoking) and the effects on public health in general. The main cause of tobacco related diseases is tobacco smoke also known as environmental tobacco smoke (ETS). ETS contains more then 4000 chemicals, including over 50 known carcinogens and many toxic agents. Most carcinogens for instance are genotoxic, meaning they cause damage to cellular DNA, which on it turn results in mutations or cancer. There is no safe level of ETS exposure nor is there any expectation that further research will identify such a level. (European Commission, ‘Green Paper, 2007, p.4). Tobacco smoke consist of side-stream smoke (85%) (smoke that comes directly from the tip of the smoking device) and main-stream smoke (15%) which is inhaled and exhaled by a smoker. The side-stream smoke generates more carcinogens then the main-stream smoke, resulting in more exposure for the environment around the smoker himself (European Commission, “the ASPECT report”, 2004, p. 33).
Direct tobacco smoking is a major factor harming every organ of the human body resulting in 24 diseases which are fatal. All these diseases have been  thoroughly researched through the years. The major causes of death due to direct smoking are cancers, respiratory diseases, cardiovascular diseases and reproductive diseases. Under these headings the related diseases can be found. To give an example the Monograph report published by the IARC indicated that there is now sufficient evidence between cigarette smoke and 16 different cancers (European Commission, “the ASPECT report”, 2004, p. 27).
A person's increased risk of contracting a disease is directly proportional to the length of time that a person continues to smoke as well as the amount smoked. This is the same for passive smokers where the risk increases steadily with increasing exposure.
Passive smoking is also known as secondhand smoking, involuntary smoking, or exposure to environmental tobacco smoke - or ETS exposure. According to the Longman dictionary “passive smoking is the act of breathing in smoke that is in the air around you when someone else is smoking cigarettes” ( Longman, Dictionary of contemporary English, 2003). According to research, second-hand smoking can cause the same problems as direct smoking. As mentioned in the EU ‘Aspect report’ passive smoking is associated with Nausea, Headache, airway irritation. But also more worryingly passive smoking is linked to lung cancer, coronary heart disease, allergies, strokes and worsening bronchitis and asthma (European Commission, ‘the Aspect report, 2004, p.35). Furthermore “Second-hand smoke is especially dangerous for young children and infants, being associated with sudden infant death, pneumonia, bronchitis, asthma and respiratory symptoms as well as middle ear disease. ETS exposure to pregnant women can cause lower birth weight, foetal death and preterm delivery”(World Health Organization[WHO],’international consultation on ETS and child health’, 1999).  
According the Euro barometer ‘attitudes of Europeans towards tobacco’, more than half a million people die every year in the European Union as a direct or indirect result of smoking. Moreover according to the most recent estimates by the partnership between the European Respiratory Society, Cancer Research UK and the Institut National du Cancer in France, more than 79,000 adults die each year as a result of passive smoking in the 25 countries of the EU. According to evidence, passive smoking at work accounts for over 7,000 deaths in the EU in 2002, with another 72,000 deaths dying because of passive ETS exposure at home (for example heart disease, stroke, lung cancer and some respiratory diseases) ( European Commission, Green Paper, 2007).
 According to the EU Green Paper a study was carried out in 2001-2002 in a range of public places in seven European cities. In most of the studied places as for example leisure and hospitality venues, transport, hospitals and educational settings tobacco smoke was present. The highest ETS concentrations were found in bars and discotheques, with a four-hour exposure in a discotheque being similar to living with a smoker for a month ( Nebot et al. , 2005 ).
These figures give me a good start to point out the various disputes over the scientific basis for bans. There are and always will be questions on how the research has been done, and what the goal of the research was. The health risks of passive smoking, is subject to most disputes. In the report ‘ Tobacco or Health in the EU’ a comment by one of its’ researchers was; “That so many diseases – major and minor- should be related to smoking is one of the most astonishing findings of medical research … less astonishing perhaps than the fact that so many people have ignored it” (Doll R., ‘Tobacco a medical history, 1999). 
Continuing with the health risks of passive smoking and the increased costs for the whole society. Some studies suggest that a total ban on smoking might also result in an increase of health care costs in the long run (Barendregt, Bonneux & Maas,1997). Quite logical if you keep in mind that non smokers live longer on average and can thus incur higher total lifetime health care costs. 
On the other hand some argue that if non-smokers live longer, they also pay more taxes during their lifetime than smokers who statistically become ill and die earlier. Because smoking related deaths often occur around retirement age for many people, and thus around the time when a person begins to pay much lower income taxes, the untimely death of a smoker probably presents a net gain for the government in health care costs. It can also be noted that in many countries (especially in the US and Europe) the tax on smoking raises revenues that significantly outweigh the costs of smoking to healthcare (smoking ban, questions over health costs of smoking, 2007, para.11). 
Reduced illness and mortality from major disease types - in particular lung cancer, coronary heart disease, respiratory disease and stroke - and increased life expectency would be the results of reduced passive and active smoking because of a ban for example. Although the full health benefits may take up to 30 years to be realized, major improvements, particularly in respiratory and cardiovascular health, can be expected to occur within 1-5 years (European Commission, Green paper, 2007, p.7).
In a Norwegian study it was found that after implementing the ban a drop in heart attacks occurred and besides this a substantial improvement of the air quality. This test among the workers in the Norwegian establishments showed improved (decreased) levels of nicotine in the urine of both smoking and non-smoking workers (as compared with measurements prior to the ban) (National Institute of Occupational Health, ‘Airborne exposure and biological monitoring of bar and restaurant workers before and after the introduction of a smoking ban’, 2006). 
Action on smoke-free environments would not only protect people from the harm of ETS exposure but also contribute to the reduction of tobacco consumption in the whole population. Some studies show that the percentage of smokers in the country have decreased other suggest an increase since the passage of the smoking ban. This due to the changing habits that led to creating new smokers. For example friends that join their friends for a smoke outside are more likely to start smoking.
2.4.2 Economic considerations

The overall burden concerning the exposure to ETS on 27 European Member States 

(EU-27) has yet to be estimated, but data from Member States (UK, Ireland) and from outside the EU suggest that it imposes huge private and social costs. The EU Green Paper suggests that the burden to the economy as a whole includes the increased healthcare expenditure (as mentioned above) on tobacco-related diseases (direct costs), and the costs linked to productivity losses and lost income tax and social security contributions among smokers and second-hand smoke victims who would otherwise be in paid employment (indirect costs) ( Behan, Eriksen, Lin, 2005).  Moreover “empirical evidence shows that tobacco consumption represents a net burden for state budgets even after accounting for collected tobacco tax and savings in social security payments due to premature mortality among smokers” (European Commission, ‘the Aspect report’, 2007, p.14).
The EU Green Paper points out that “the economic burden is particularly high for employers and includes lower workers' productivity due to smoking breaks and increased sickness absence; fire damage caused by smoking materials as well as the additional cleaning and redecoration costs related to smoking” ( Ludbrook, Bird, Van Teijlingen, 2005). Other reports used in the EU Green Paper reveal that in 1997 the loss to Scottish employers due to decreased productivity, higher rates of absenteeism and fire damage caused accidentally by smoking has been calculated at 0.51% to 0.77% of Scottish Gross Domestic Product (GDP) In Ireland, the equivalent estimate was 1.1-1.7% of GDP in 2000 (Parrott, Godfrey& Raw, 2000,p. 187–192. / Madden D, 2002). 
When it comes to implementing the bans some of the strongest opponents in general are businesses that are concerned they will suffer financial losses due to loss of customers. Research seems to have various outcomes when finding an answer. As in Ireland where the public and non-government sources say that the ban was a significant contributing factor to the closure of hundreds of small rural pubs.( David Lister, ‘rural pubs will suffer from smoking ban’, 2007). But Ireland's Office of Tobacco Control website indicates that "An evaluation of the official hospitality sector data shows there has been no adverse economic effect from the introduction of this measure” (Office of tobacco control, 2004, para.1). So the question whether smoking bans can hurt the hospitality businesses remains. 


Installing a ventilated room is seen as a solution in some countries. It can cost a fortune to get a smoking room up to its special standards. After installing such a room the chance exist of making them illegal in a matter of years as a result of changes in legislation.On the other hand, the non smokers that use to avoid the places that allowed smokers will be attracted by a ban. They appreciate the improved air quality. 


The lost revenues can be earned back because people tend to drink more, the heath care cost for employees will be reduced, the work productivity improves and the overall costs of labor will lower. Although some production losses can be expected from smokers who are currently allowed to smoke at work and will continue to smoke, taking smoking breaks outside the building. 
As mentioned earlier the potential health improvement resulting from bans could have a major economic effect. The regulatory impact assessments carried out by the UK Government estimated the long term net benefits of comprehensive smoke-free legislation at £1714-2116 billion annually. Besides this a ban will motivate some smokers to give up smoking or to smoke less. As a consequence there may be a loss of profit to the tobacco industry and, consequently, reductions in tobacco-related employment. According to the ASPECT report the employment in tobacco-related occupations represents only 0.13% of total 15 earliest European Member States (EU15) employment in 2000 (European Commission, “the ASPECT report”, 2004, p. 72.).
 Moreover, the money currently spent on tobacco is likely to be spent on other goods and services, generating employment in other sectors of the economy. Another point to take in consideration is the loss of Member States revenue from taxes on cigarettes when people start to smoke less or stop. However, in most EU countries cigarette taxation generates significant revenues, but in terms of overall portion of the state budget it does not make up a significant share (1-5%). The EU Green Paper notes that “Exceptions to this are Czech Republic, Poland and Greece, where cigarette tax accounted for 6, 7 and 9 % respectively of government tax revenue in 1999” ( Ibidem, p. 85.).

2.4.3 Social considerations

The rights of individuals and property owners will be violated when the government imposes prohibitions on public smoking, is used as a common argument. Besides violating the right of the individual, it has been argued that the state is hypocrite hardly enforcing their smoking bans, and continue to profit from tax on tobacco products. 
Others believe that it is your own choice when you start smoking, and you’re not hurting anyone by doing it. However, a smoker is, as it has been proven, hurting others by his addiction. Non smokers should also have the right to breath smokeless air. It is argued that smokers who freely choose to smoke and are harming themselves have the right to do so, in the same way that they are free to choose to take their own lives (‘smoking ban’ , ‘ critique of bans’, 2007, para.5).
Smoking bans should then create a "victimless crime". However, we can apply this argument only to groups composed entirely of adult smokers who have a conscious desire to breathe other smokers' second-hand smoke, but this supposition does not take into account whether these groups include workers (who cannot easily find another job), disabled people (who are less able to choose their environments), pregnant women, or children, nor of the effects of passive smoking, or involuntary smoking, on others (‘smoking ban’ , ‘ critique of bans’, 2007, para.10).
Moreover the right to smoke depends on where you are. When an owner of a property makes a conscious decision that smoking should be allowed and non-smokers are given warning of, and thus the option of avoiding smoking at that property, then there shouldn’t be a problem. But when it comes to public places and locations such as workplaces, it is a different story. 

For workplaces, it can be argued that it is difficult to freely change one’s place of employment, and that an employee cannot reasonably be expected to leave a job if a smoker arrives and is allowed to smoke. Business owners are legally required to maintain a reasonably safe working environment, and cannot decide on a new standard in agreement with their workers, nor can trade unions ignore the issue. However, cases based on injuries suffered by bar or restaurant employees due to second hand smoke have not, as of yet, been brought under any law (‘smoking ban’ , ‘ critique of bans’, 2007, para.5).
As we can see here in The Netherlands the biggest problem is whether or not to impose a ban in restaurants and bars. When the property owner assents to smoking, many smokers will argue that non-smokers should just stay away. Non-smokers argue that they should be able to patronize certain establishments without exposing themselves to the risks of ETS, and point out that the government commonly regulates many aspects of food and liquor service for public health and safety. 
To keep everybody happy, a compromise was created, namely designated areas for smokers or non smokers. Although this seems like a good solution, there are some problems attached to this as well. These designated areas should be completely sealed off from the other rooms, and even the ventilation systems cannot be attached to the overall system. Besides this the people entering these rooms, such as cleaners, still inhale the smoke and are therefore endangered. And finally all the special regulations that need to be followed to build such a room need to be checked upon regularly, which can create a problem too (European Comission, Green Paper, 2007, p.15). These designated areas aren’t obliged everywhere, and some offices and other enclosed public places often ask the smokers to go outside to smoke. When this happens the problem is shifted elsewhere.  
Many jurisdictions have banned smoking in enclosed public places and some have extended the ban to cover areas within a fixed distance of entrances to buildings. Besides this the state of California, which is known to be the leader in anti-smoking policy, has now enacted certain outdoor smoking bans (‘smoking ban’. ‘outdoor smoking bans’ 2007, para. 19).
When imposing any kind of ban it could have an impact on the tobacco consumption and on the social equity. People’s awareness of the dangers of active and passive smoking (also called “denormalisation”)tends to set a trigger for the policymakers to create more smoke-free policies. As people change perception their smoking behavior could change too. In such an environment where smoking isn’t ‘normal’ anymore it will be easier to give  up smoking and find support. Besides this an example is given to children which will be discouraged to take up smoking, and it will be easier to stop smokers from smoking in the presence of non-smokers, even when there are no regulatory restrictions in place. 
Furthermore smoke-free policies could also help to reduce socio-economic inequalities in health. Those who have a lower level of education, lower income and lower occupational class are more likely to be exposed to second-hand smoke or to smoke themselves (European Commission, ‘Green Paper’, 2007, p.12).
One last, but very important consideration has got to do with to opinion of the European Citizens. According to the recent Euro barometer Survey on the “Attitudes of Europeans towards Tobacco and several other studies demonstrate that the majority of smokers want to stop smoking. Besides this the Euro barometer confirms that when assessed on their level of awareness of the harmful consequences of smoking, four out of five Europeans believe that passive smoking can cause health
 problems. Although in some Member States, namely in Poland (14%) and Lithuania

(8%), there are relatively high numbers of people believing that passive smoking is

not dangerous at all. Thus, the perceived risk of passive smoking is known by the

majority of people in all European countries.

The survey results demonstrate that smoke-free policies are popular among EU citizens (see figure 1.)The highest level of support (88%) is for smoke-free offices and indoor workplaces as well as for indoor public spaces (metro, airport, shops, etc.) while the lowest support level (62%) is for smoke-free bars and pubs. Citizens in countries where comprehensive smoke-free policies have already been introduced, such as Ireland, Sweden and Italy, are most in favor of them. Moreover, the majority of smokers themselves favor smoke-free restaurants, offices and other indoor workplaces and indoor public spaces (EU special Euro barometer, 2007). 
[image: image1.emf]
Figure 1. Majority of Europeans in favor of smoke-free public places
Source: Special Euro barometer ‘Attitudes of Europeans towards smoking.’ May 2007
 

2.5 Conclusion

Over the years it has become more obvious that the effects of smoking have had a great impact upon peoples health. Regulations to lessen these effects have been implemented and new laws have been formed. One of these restrictions is the smoking ban, which after its’ implantation in some states of America found its way to Europe. Here the Member States applied the ban on smoking in several ways, from a total ban to a ban with all kinds of exemptions. As the anti-smoke movement began to take over the world the WHO decided to draw up a Framework Convention on Tobacco Control. All the parties that signed showed their good intentions. 
People have a lot of considerations when it comes to imposing a smoking ban. Tobacco smoke also known as environmental tobacco smoke (ETS) causes a range of diseases. Besides the smoker himself (who has a choice) the environment of the smoker inhales ETS too, which is called passive smoking. Passive smoking can cause the same problems (e.g. cancers, respiratory diseases) as direct smoking. 
Smoking bans can protect those who are unwillingly exposed to ETS. It remains unsure what the overall burden of a smoking ban is. As for example smoke-fee environments tend to reduce the overall consummation of tobacco but on the other hand less tobacco tax is gained. More research has to be done to fully know the extent for both health care costs and economic costs. As a compromise some employers are allowed to create a designated smoking area. Unfortunately there are some problems (like ventilation) attached to this as well. All these raised issues trigger the European and Dutch policymakers to create smoke-free policies on their level of governance. 
3. Role of the European Union in implementation of a smoking ban
3.1 Introduction
The tobacco-control policy in the EU has evolved since the 1980s. This while the EU itself developed too, including the enlargement of the Community and the interactions between the various EU institutions, Member States and the external countries and organizations. Recently, research revealed that passive smoking kills 79.000 people in the EU every year and adults who are in daily contact with a smoker increase their mortality rate by 15%, even if they have never smoked themselves. This is exactly why the Health and Consumer Protection Commissioner Markos Kyprianou recently said while presenting the Green Paper (Towards a Europe free from Tobacco smoke; policy options at EU level) “I want to see a comprehensive, complete smoking ban all over Europe”. 
A smoking ban can be introduced through various options ranging from the current status quo to introducing binding legislation. In between these two lie voluntary ,measures and self-regulation, use of co-ordination to converge national smoke-free legislation and Commission and Council recommendations. Which form of legislation is the best and how to implement this is one of the main questions that will be discussed in this chapter. 
3.2 The legal basis for European Union Tobacco control
All forms of legislation have to be enacted by the EU, whether it is a recommendation, resolution, regulation or directive. Each of these legislations require a legal basis in one of the EU treaties.
One of the most important questions to start with is if the EU has the authority to legislate in the area of public health. According to the principle of subsidiarity, the EU can only legislate in matters that cannot be adequately regulated by national policies. According to the official EU website; ‘ The subsidiarity principle is intended to ensure that decisions are taken as closely as possible to the citizen and that constant checks are made as to whether action at Community level is justified in the light of the possibilities available at national, regional or local level. Specifically, it is the principle whereby the Union does not take action (except in the areas which fall within its exclusive competence) unless it is more effective than action taken at national, regional or local level. It is closely bound up with the principles of proportionality and necessity, which require that any action by the Union should not go beyond what is necessary to achieve the objectives of the Treaty’ (European Communities,Subsidiarity,1995-2007). 
     
So we can ask ourselves if tobacco restrictions such as a ban on smoking can be adequately regulated by the Dutch government for example? And does the Heath and Safety Department fall under the Union exclusive competence?
All European Member States including the Netherlands are trying, one way or another, to control tobacco in their county. As you can see in the next chapter the Dutch government has done quite a bit to protect their inhabitants from ETS. And the legislation keeps on evolving too. If the actions taken are adequate enough is worth a whole new discussion, but up to now the results have been positive (less people that start smoking, more wanting to quit, etc.). Above all I believe that the European Union has a big task in supporting and motivating its’ Member States and inhabitants. 
Continuing with the exclusive competences of the EU. These competences or powers are laid down in the new European ‘Constitution’ which is not ratified yet.  
‘The exclusive competence covers establishment of the competition rules necessary for the functioning of the internal market, monetary policy, the common commercial policy and the conservation of fishery resources’. Followed by the shared competence: ‘the Union acts because its action confers a substantial benefit additional to that resulting from action by the Member States. Among the areas concerned are: the internal market, economic, social and territorial cohesion, agriculture, fisheries, the environment, consumer protection, transport, energy and the area of freedom, security and justice’. Clearly human health does not fall under the two categories mentioned above. According to the EU website it falls under the
‘competence to take supporting, coordinating or complementary action: the Union acts only to coordinate or complement the action undertaken by the Member States. This covers matters such as the protection and improvement of human health, industry, culture, tourism, education, youth, sport and vocational training’               (Europeancommission,‘communitypowers’,2007).

Although this division of power makes it clear that the EU can only take supporting, coordinating or complementary action in the field of Human Health, there is also an article which allows the Community's powers to be adjusted to the objectives laid down by the Treaty, namely Article 308 EC. I will go into this further under paragraph 3.2.2. ‘Smoking ban’. 

3.2.1 Tobacco restrictions

Tobacco restriction falls under the EU legislation and thus it requires a legal basis in one of the EU treaties. One of the most important treaties concerning tobacco control is the Treaty establishing the European Union. The European Community (EC) was conceived and composed as a economic community. This is the main reason why the community legislation on tobacco control is based on the competences of the EU to regulate this economic community or as we know it nowadays the internal market. This internal market was set up through the 1986 Single European Act. The internal market was defined as “an area without internal frontiers in which the free movement of goods, persons, services and capital is ensured in accordance with the provisions of this Treaty” ( Art. 14.2 EC). The final goal of this legal basis was to complete a smooth functioning internal market by harmonizing the existing Member States’ laws on the free movement of goods and to overcome obstacles to competition (European Commission, “the ASPECT report”, 2004, p. 100).
The actual and potential legal basis for tobacco policy include Article 95 EC (internal market) but also Article 32 EC (agriculture), Article 93 EC (taxation), Article 133 EC (common commercial policy), Article 137 EC (workers protection), Article 153 EC (consumer affairs) and last but not least Article 152 EC (public health). First I will go further into the first Article 95 EC (internal market). Followed in the next paragraph ‘smoking ban’ by Article 152 EC (public health) and Article 308 EC.

Up to now, all of the legislation on labeling, advertising, and product regulation put forward by the Commission has been based on the internal market legislation, Article 95 EC (previously art. 100a EC). When proposing  tobacco control legislation the Commission has used the internal market as a legal basis, which the Court has found to be acceptable for some but not all of its tobacco control legislation. So what are the boundaries of the article 95 EC; first measures that are adopted under this article must be proportionate (the measures can not go further than achieving the aims). 
And although point 3 under article 95 says “ When legislating on the internal market, the Community must take into account a high level of health protection”, it can still create problems concerning adequate tobacco control at EU level. Meaning that the objective of tobacco-control policy is to reduce smoking related death and disease in the EU, e.g. limiting the advertising and consumption of tobacco products.  By doing so you are actually restricting the free movement and promotion of tobacco products in the EU. A conflict of interests one could say. Several conflicts have lead to legal challenges whereby the tobacco industry or a Member State called for a judiciary view of a measure taken by the community (European Commission, “the ASPECT report”, 2004, p. 100).
One of the conflicts concerning tobacco advertising concerned the Federal Republic of Germany versus the European Parliament and the Council (case c-376/98). Whereby the adoption of a proposal for a general directive on tobacco advertising and sponsorship was set aside after the judgment of the European Court of Justice. It argued, as much of the tobacco industry had done, that the directive’s provisions exceeded the scope of the legal basis on which it was adopted, namely legislation shown to be necessary to relies an internal market, in this case, tobacco products (art. 95 EC) (Coleman, ‘EU policies and Programmes Concerning Health: A short history, 2004, p.5).
Looking at the future we can find two provisions under the new European Constitution that may support the already existing legislation. Under Article ιιι -278 and Article ιιι-278 (5) the Union could take a more coordinating, complementing or supporting role under the public health policy. According the Aspect report the meaning of both articles need to be carefully redefined because the intent is too vague and can be interpreted in various ways. Besides this, the articles first need to be ratified under the European Constitution before they can be of any help (European Commission, ‘the Aspect report’, 2004, p.103).
3.2.2 Smoking ban

In the absence of a correct legal base the 1989 Council resolution banning smoking in places open to the public was based on Article 308 EC (previously 235 EC),  this because the public health legal base, Article 152 EC, does not allow this type of legislation. According to Article 152 “ The EC places an obligation on the Community to ensure a high level of health protection in all its policies and to cooperate on health policy with international institutions. It also requires Member States to coordinate their Health policies and programmes.” This article functions as a legal base for recommendations and resolutions on public health policy setting guidelines for the Member States and are not legally binding. This article is a so called ‘soft law’. Furthermore Article 152 EC emphasizes the exclusion of harmonizing Member States’ regulations and laws other then for blood products, organs, and in the veterinary and phytosanitary fields with the objective in protecting public health. 
As mentioned above the Article 308 EC was used to create legal support for the 1989 Council resolution banning smoking in spaces open to the public. Article 308 of the Treaty establishing the European Community (EC Treaty) provides a measure of flexibility with regard to the Community's areas of competence. So when  the Community has no explicit or implicit powers to achieve a Treaty objective concerning the common market, Article 308 of the Treaty establishing the European Community allows the Council, acting unanimously, to take the measures it considers necessary. Thus Article 308 of the EC Treaty cannot be used as a legal basis unless the following conditions are met: the action envisaged is "necessary to attain, in the operation of the common market, one of the objectives of the Community"; no provision in the Treaty provides for action to attain the objective. Moreover, it is for the Council of the European Union, acting unanimously on a proposal from the Commission and after consulting the European Parliament, to decide whether this Article should be used. Thus the smoking ban was seen as necessary to attain, in the operation of the common market and was seen as a necessarily action in the eyes of the Council of the European Union, Commission and European Parliament. 
3.3 Summary of EU actions
Currently, a number of occupational health and safety directives set out some specific restrictions on smoking in the workplace. In addition a number of non-binding resolutions and recommendations call on the EU member states to implement comprehensive protection from second hand smoke. It is clear that there is a trend towards smoke-free environments throughout the Member States, with some form of pressure coming from the EU and the national governments. 

In figure 2. I have organized all the relevant measures taken by the EU Commission and Council. Starting with a number of individual occupational health and safety directives which set out minimum requirements for specific risks. Doing so by including provisions which ensure workers from ETS. These directive shall be introduced by the Member States as international law and need to be properly enforced. Although the Member States are allowed to use more powerful  measures. 

Followed by the non-binding resolutions and recommendations to encourage the member states to address the issue of a smoke-free environment. Both the resolution and recommendation hope to give a good example for Member States so that they can create adequate protection from exposure to ETS. 

3.4 Conclusion


As I was writing this chapter it became obvious that for every supporter of increased EU involvement for health policy, there were those who viewed such a development with suspicion and strongly resisted more EU powers. The EU has tried a lot over the years for the Member States to take their responsibility in the area of tobacco policies. Helping them by setting certain directives that on its turn conflicted with the objectives for the internal market. As happened in the court case, where a directive setting rules upon tobacco advertisement was annulled because this directive would restrict the free movement and promotion of tobacco products. Finding ways to get around the subsidiarity principle because they wanted to have more saying in this particular area of competence. According to this principle the EU has no right to meddle with the member states because they are doing well on national level and the human health falls under the EU competence whereby it can only take supporting, coordinating and complementary action. Although this is quite clear the EU based, in absence of a legal base, the 1989 Council resolution banning smoking in public places on Article 308 EC. This Article allows the Community’s power to be adjusted to the objectives laid down by the treaty. Thus this non binding resolution or smoking ban was seen as “necessary to attain the common market”. 

Concluding that on the one hand if the EU wants something they will find a way, on the other when the EU wants more power it is upheld by one of its own laws. It also shows that it will take a very long time for the European Union to find its way to implement a ban in Europe. So why won’t they just support and motivate the Member States? Like they did in the past with for example the 1989 resolution. And although there are still more the a half of million people dying from smoke related diseases, Member States are on the right track of implementing more smoke-free policies.
KEY REQUIREMENTS
	Name(year)of measure
	Number
	Legal Basis/CELEX number
	Key requirements

	Framework Directive on Health

and Safety in the Workplace (1989)


	89/391/EEC
	118a EEC/  31989L0391
	Requires the individual employer to assess the risks in the workplace and to introduce appropriate risk prevention. So it should cover all risks to the health and safety of workers, without explicitly referring to tobacco smoke.

	Workplace Air Quality directives

(1989, 1992)


	89/654/EEC (directive on minimum safety and health requirements for the workplace),
92/57/EEC (directive for temporary or mobile construction sites),

92/91/EEC (mineral- extraction industries through drilling),
92/104/EEC(mineral- extracting industries)

	118a EEC/  31989L0654
118a EEC/  31992L0057
118a EEC/  31992L0091
118a EEC/  31992L0104


	Require employers to ensure ventilation and sufficient fresh air in enclosed workplaces and to protect non-smokers against discomfort caused by tobacco smoke in rest rooms and rest areas.

	Pregnant Women Directive
	92/85/EEC
	118a EEC/  31992L0085

	Requires employers to take action to protect pregnant and breastfeeding women from exposure to an exhaustive list of substances, including carbon monoxide.

	Carcinogens Directive (1990)
	2004/37/EC
	137(2)EEC/ 32004L0037
	Prohibit smoking in areas where carcinogens/ mutagens are handled. 

	Asbestos Directive (1983)
	83/477/EEC
	100EEC/      31983L0477
	Prohibits smoking in areas where asbestos is handled. 

	Dangerous Substances Directive
	67/548/EEC
	100EEC/ 31967L0548


	Certain components of ETS (such as arsenic, 1,3-butadine, benzene and propylene oxide ) are classified as carcinogenic under Annex 1 of this directive. Tobacco smoke falls outside the scope of EU chemicals legislations since that legislation applies only to those substances and preparations that are placed on the market in the Member states

	Council resolution (1989)
	89/C, 189/01
	41989X0726


	Resolution on smoking in public places 

Invites Member States to adopt measures banning smoking in public places and on all forms of public

transportation (nonbinding).

	Council resolutions

(1993, 1996, 1999)


	
	41993X0625(01), 31996Y1211(04), 32000Y0324(02)
	Proposals to Member States and the Commission - measures to combat smoking (nonbinding).

	Council recommendation

(2003)
	2003/54/EC
	152(4)EC/ 32003H0054

	Concerns various aspects of tobacco control that are the responsibility of the Member States, including the prevention of smoking and initiatives to improve tobacco control. It also calls for member states to implement effective measures that provide protection from exposure to environmental tobacco smoke in indoor workplaces, enclosed public places and public transport.


Figure 2. Relevant measures taken by the EU Commission and Council concerning a smoking ban. 

Source: Tobacco or Health in the European Union, ASPECT consortium, 2004 / The Green Paper, EU Commission, 2007.
4. Role of the Dutch government in implementation of a smoking ban
4.1 Introduction

The most recent Euro barometer research shows that the Dutch are the most loyal quitters of all Europeans, meaning that 30% stops and never touches a cigarette again. The average in the EU lies on 20%. Although this is a positive outcome, some 29% of the Netherlands' 16 million population are smokers, an average outcome with the least Portuguese smoking(24%) and most of the Greek smoking (42%) (European Commission, Attitudes of Europeans towards smoking, 2007).
  
          The most important cause of death in Europe is smoking with 650.000 people (of which 79.000 are passive smokers) who die of direct ETS exposure each year. Looking at all these figures it becomes obvious that even more Dutch smokers need to stop smoking and besides this the government should help safeguard the lives of the non-smokers by introducing various bans. This is exactly what the Dutch government did and it isn’t over yet. 
4.2 The legal basis for Dutch Tobacco control
In the Netherlands tobacco control falls under the control of the Ministry of Health, Welfare and Sport. The Ministry of Finance and the Ministry of Agriculture are, respectively responsible for taxation and agriculture. These last two aspects do not fall under the so called ‘ Tobacco Act ’ but one is based on the Law on Excise Duty and European Directives ( 92/12 & 95/59). Whereas the other, agriculture, does not need subsidize  tobacco farming because it is non existent in the Netherlands. 

The Dutch Tobacco Act (DTA)is regulating most aspects of tobacco control in the Netherlands. The Dutch Tobacco Act contains measures for controlling the use of tobacco and protecting non-smokers against exposure to tobacco smoke. The 1988 Tobacco Act came into force on the January 1, 1990 and was amended over the years to allow more radical measures. This framework law contains; restriction on direct and indirect tobacco product advertising as well as sponsoring, restriction on selling small packages of tobacco products (less than 19 pieces)(amended in 2002) , restriction on selling tobacco products to people under the age of 16 (amended in 2003) and the right to a smoke-free workplace and a smoke-free public transport (amended in 2004). I will continue under ‘ current rules and regulations’ with a more specific description of all the laws contained in the Tobacco Act. 

4.3 Current rules and regulations
Since the 1st of January 2004 everyone in the Netherlands has a right to a smoke free working place. Employers are obliged to create a smoke free environment, whether it is public or private. Their employees must be able to carry out their duties related to work without being inconvenienced by tobacco smoke. The right to a smoke free work space contains the whole building, including toilets canteens, corridors etc. An employer may create a designated area for smokers, as long as this area does not create problems for the others. The employers are not obliged to create such areas. 
4.3.1 Dutch Tobacco Act
The Tobacco Act has a possibility to make exceptions upon other rules. The “Besluit uitzonderingen rookvrije werkplek” is a legislative measure based on the DTA. This measure makes it possible to exclude the following working places; areas designated for the public in hotels, bars and restaurants (hospitality industry); hospitality areas designated for the public in certain non-public theaters and entertainment facilities (as defined by law); areas designated for the public in slot machine halls; areas designated for the public in tobacco specialty stores (as defined by law); international public transportation fulfilling certain conditions; areas in which the employer has no saying; areas considered to be private; separated and designated smoking facilities; and the outdoors. (European Commission, “the ASPECT report”, 2004, p. 288)
  Employers who do not follow the rules get a € 300 fine at their first violation up to € 2.400 for repeated violation (Article (art.) 11a-1 Dutch Tobacco Act (DTA) ) (art. 11a-5 DTA). 
Governmental institutions need to follow the Tobacco Act of 1990. In these institutions it is forbidden to smoke in areas created for common use or open to the public. For example corridors, classrooms, canteens etc. An exception can be made if there are two waiting rooms, canteens or recreation rooms. In this case it is allowed to use the smallest room for smoking. One may also create a closed area in the rooms mentioned above, as long as there is not an inconvenience for the nonsmoking areas. Governmental institutions which do not enforce these laws can be fined for € 300 (first violation) up to € 2.400 (repeated violation) (art. 10 DTA) (art.  2 & 3 DTA).


Other institutions that are financed by the government as for example hospitals, libraries , schools and nursing homes need to follow the same rules as mentioned above. No smoking in common areas or areas open to the public. One may create a designated area.. When violating the law these institutions shall pay the same fines as Governmental institutions. (art. 11a-4 DTA)
According to the Tobacco Act (1st January 2004) travelers must be able to travel from one stop to another without being inconvenienced by tobacco smoke. This means all forms of passengers transport. The ban on smoking in airplanes was applied on 17th July 2002. Excluded from this law are all forms of public transportation exploited by international consortia or a foreign company as long as these means of transportation are only used for cross border transportation, and the outdoors or open means of transportation(European Commission, “the ASPECT report”, 2004, p. 288). Companies which do not enforce these laws can be fined for € 300 (first violation) up to € 2.400 (repeated violation)  (art. 11a-2&3 DTA) ( art. 11a-5 DTA). 
You cannot smoke in subsidized sport centers  unless there are two waiting rooms, canteens or recreation rooms. In this case the smallest room may be used as a smoking room, but only if it is not inconvenient for the other areas. It is not obliged to make such an area. One can not sell smokers’ requisites in the canteen or through a cigarette vending machine. Sport centers which do not enforce these laws can be fined for € 300 (first violation) up to € 2.400 (repeated violation)  (art. 11 DTA) (art. 11a-5 DTA).
The classification of fines came into force on November 7, 2002. Responsible for the enforcement of compliance with the tobacco law is the inspectorate for Health Protection and Vetinary Public Health (European Commission, “the ASPECT report”, 2004, p. 288)
. As a conclusion one can say “a complete ban at the workplace excluding bars and restaurants and with the possibility of designated smoking rooms has been implemented in the Netherlands” (ENSP - EUROPEAN NETWORK FOR SMOKING PREVENTION, 2006, p. 4).
4.3.2 Recent Developments
The Dutch government can take various measures through the Tobacco act to restrict the use of tobacco. In march 2006 the former minister of Health introduced a National Tobacco Program (2006-2010) to the Dutch Second Chamber. This program was created by the Ministry of Health, the Dutch Hart foundation, the Asthma Fund and the Dutch Cancer Society. The program is proposing measures with which the use of tobacco and the exposure to tobacco smoke can be reduced. The biggest change that this program wants to achieve is to lower the percentage of smokers in 2010 up to 20%. On the basis of this program all the parties involved will make a yearly program, containing concrete activities that will be carried out in the following period. 
The biggest discussion at this moment is whether to apply the Smoking ban in Hotels, Restaurants and Cafes (HORECA). The former minister of Health, Hans Hoogevorst decided in 2004 not include this sector by means of a particular legislative measure. He did this because he shared the belief that including this sector would lead to declining business. Employers in the HORECA should get the chance to reduce smoking by themselves. Specific agreements were put under the National Tobacco Plan. Unfortunately after a couple of years there was not a lot of  progress (the businesses did not do much to reduce smoking) 
This is why the new Minister of Health, Ab Klink, wants to take more radical measures. In the coalition agreement it says that the new government wants the entire hospitality sector to be completely smoke-free by 2011. But Ab Klink wants to see it happening from January 1,2008. The Dutch Hospitality Branch organization  (Koninklijke Horeca bond Nederland (KHN)) think this is too fast, especially for the discotheques and cafes, which need more time to adapt. That is why they came with a new proposition. Suggesting that hotels, all restaurants including fast food, should be smoke-free from January 1,2008. Moreover cafes and discotheques should be smoke-free from January 1,2011. The minister of Health did not give a positive reaction to the suggestions made by the KHN, and still has the desire to a complete ban on smoking in all hospitality establishments.  
4.4 Conclusion

The Dutch Tobacco Act is regulating most aspects of tobacco control in the Netherlands. The DTA contains a measure for controlling the use of tobacco and besides this it protects non-smokers against exposure to ETS. As a result of this everyone has a right to a smoke free workplace since the first of January 2004. Employers are obliged to create a smoke free environment, with the possibility of creating designated areas for smokers (not obliged). A legislative measure based on the DTA creates the possibility of making exemptions. And this is what the Dutch government did. The ban does not apply to the hospitality industry and several other areas defined by law. Looking at the EU from a Member State point of view I think it is good that they get guidance through directives. Besides this the resolutions tend to stimulate Member States to determine the organization of their Tobacco Policy. 
More recently the new minister of Health decided to take more radical measures and wants the hospitality sector free of smoke from January 1, 2008. This has lead to various protests but the Minister says he will keep his word. Some problems concerning his proposition have arisen, such as the issue of coffee shops, which will in all probability be excluded from the ban. This is because a majority in the Dutch Second Chamber wants the policy concerning soft drugs to stay as it is. 
5. Conclusion and final thoughts
5.1 Conclusion

While working on my thesis it has become clear to me that the question whether to introduce a ban or not is not really relevant anymore. There has been enough research to emphasize the need to protect smokers and non-smokers from a serious health hazard named ‘environmental tobacco smoke’. Especially since all of the deaths and diseases related to smoking are completely preventable. Bans/restrictions on smoking in public and workplaces do not just protect non-smokers but can also be especially helpful to encourage smokers to cut down or stop. 

What I believe is of greater importance is whether the EU has enough authority to legislate in such matters or ‘Can the EU impose a smoking ban in the Netherlands?’

As I have mentioned before a ban on smoking can be described as a public policy (including legal prohibitions and occupational health and safety regulations) which imposes restrictions on where smoking is allowed. And because all forms of legislation require a legal basis in one of the EU treaties, the smoking ban needs legal basis too. This is why I have tried to find a legal basis in the Articles 95 EC, 152 EC, 308 EC and the subsidiarity principle. 

Beginning with Article 95 EC, upon which the internal market and all tobacco legislation on labeling, advertising and product regulation is based. However in some cases this Article was not found to be a reasonable basis. Besides this I also think it does not form a proper legal basis for the smoking ban. Mainly because the aim of a smoking ban is to reduce smoking and by doing this you are actually restricting the consumption of tobacco products. Thus it seems that this is likely to conflict with the internal market objective, which is to complete a smooth functioning internal market by harmonizing the existing Member States’ laws on the free movement of goods and to overcome obstacles to competition. 

Continuing with Article 152 EC upon which it is not possible to base a smoking ban either, it can only be used as a legal base for non legal binding recommendations and resolutions on public health issues, the so-called soft laws. The article places an obligation on the Member States to ensure a high level of health protection through for example health programmes or policies. Furthermore Article 152 EC emphasizes the exclusion of harmonizing Member States’ regulations and laws other than for blood products, organs, and in the veterinary and phytosanitary fields with the objective in protecting public health.
Lastly the subsidiarity principle and Article 308 EC. It is obvious that it is possible to base a resolution on Article 308 EC because it happened before with the 1989 Council resolution banning smoking in places open to the public. This resolution invites Member States to adopt measures banning smoking in public places and in all forms of public transportation. This is also a non-binding measure. Going deeper into the principle of subsidiarity whereby the Union does not take action (except in the areas which fall within its exclusive competence) unless it is more effective than action taken at national, regional or local level. This leaves us with two questions. Does the area of Public Health lie in the EU’s exclusive competence? No, the EU can only take a more coordinating, complementing or supporting role under the public health policy.

Is implementing a smoking ban more effective on for example Dutch national, regional or local level? I find it harder to give an answer to this question because I feel the EU shouldn’t dismiss imposing a ban, simply because they haven’t tried it. However I do know that some Member States have been successful implementing a ban. I also know that the Dutch anti-tobacco campaigns are still vividly in my mind, whilst the EU anti-tobacco campaigns are unknown to me. Have you heard about the European anti-tobacco campaigns ‘Feel free to say no’ (2001-204) or the ‘ Help: For a life without tobacco’ (2005-2008)?
On the basis of my research I would say that the EU can not impose a smoking ban in any of it’s Member States including the Netherlands. It can however make a recommendation or resolution concerning the smoking ban. 
5.2 Final Thoughts 
During the period in which I worked on my thesis my attention was drawn to all kinds of articles about the smoking ban. In these articles I found the most interesting considerations, this is why I decided to write them down as my final thoughts. Firstly, the EU could classify tobacco smoke a first-category carcinogenic substance (equivalent to asbestos and benzene), which could mean that you can not smoke when there is tobacco around. Furthermore the new constitution leaves room for discussion about the EU’s role in Health policies. The aspect report mentions that tobacco taxes are the most cost effective tobacco control measure, perhaps Member States can take this in consideration. 
Secondly I found it interesting how many new questions are raised about the probable implementation of a smoking ban in the Netherlands. Questions such as are football stadiums included? When the smoking shifts to the outdoors isn’t their any noise or garbage disturbance? How many extra non- smokers will visit the hospitality sector after a total ban? Isn’t ventilation the solutions for cafes? Will friendships be over after introducing a ban, one half is smoking the other half not? So many questions and so little answers remain. 

I wonder what the future will bring. Is our Minister of Health a man of his word or will the  smokers prove the statistics to be wrong by being fighters instead of quitters. 
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