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Part 1: Introduction
Many believe that public international law is important and crucial in resolving international disputes. It is indeed an essential resource in controlling states and other international actors. The UN has developed advisory standards, such as the Universal Declaration of Human Rights. Other international norms and laws have been established through international agreements; e.g. the Geneva Conventions on the conduct of war or armed conflict, as well as by other international organizations such as the ILO, the World Health Organization, the World Intellectual Property Organization, the International Telecommunication Union, UNESCO, the World Trade Organization, and the International Monetary Fund. Public International Law is hence of great importance in the realm of international relations. Through the years, the principles of international law have been widely accepted among the actors in the International Community.

However, nowadays there are still many big international disputes that remain unresolved and the role of international law in these cases seems weak. If we look into some serious contemporary political issues such as Palestinian-Israeli conflict and China-Taiwan dispute, parties to these disputes tend to protect their sovereignty and are sometimes likely to interpret international law in line with their own interests. It hence remains a question whether or not international law is playing its binding role properly in this situation. 

This paper attempts to examine the current role as well as the effectiveness of international law in resolving disputes in ‘real life’ situations in the Post Cold War Era (1989 - onwards). The term “International Law” can refer to several distinct legal disciplines. “International Law” in this paper refers to, if not specified, “Public International Law” that “consists of rules and principles of general application dealing with the conduct of states and of intergovernmental organizations and with their relations inter se, as well as with some of their relations with persons, whether natural or juridical.” (McKeever, 2003)

Part 2: 

Assessment of the Situation of International Law in Post Cold War Era

This chapter attempts to show a picture of the current situation of international law. We shall discuss the development and codification of the law, the UN Security Council Interventions and the judicial bodies of international law. They are considered as the most important and indispensable parts of international law, and the way that these elements play directly result in the effectiveness of international law.   

2.1 The development and codification of international law

The development of international law has a tight linkage with the change in international politics and the global society.  As a law that shapes international relations, especially those between state actors, international law itself is a product of the social environment; it develops in line with popular concepts in international relations, and its existence must meet the reality of the present era. (Shaw, 1997, p.36) 
Due to the Cold War between the United States and the Soviet Union and the rise of Third World countries, the confrontation between developed countries and developing countries has to some extent impacted the development of international law and international organizations, in particular the Security Council and International Court of Justice. Yet, by the late 1980s, there was a series of significant changes in the global society. In 1988, the UK Prime Minister Margaret Thatcher declared that “the Cold War is over” and the fall of the Berlin War and the disintegration of the Warsaw Pact have further proved this declaration. Finally, the collapse of the Soviet Union in 1991 symbolized the death of an old world pattern and the birth of a new one. 

The current development of international law is based on a new structure of global society.  The new structure is believed to have an essential effect on international law: ‘It is shaping the nature of the international law from Co-Existence to Co-operation, and the Common Interests in International Community are becoming essential.’ (Lachs, 1992, p.676)

Firstly, the multi-polarization of the world pattern has been encouraging international organizations (IOs) to challenge state sovereignty. It is a process of making international law “harder”. IOs are influencing states in terms of military, taxes, environmental protection and so on. In the meantime, a lot of states are in fact accommodating these aspects.  For instance, the United Nations had organized democratic elections in Somalia, Angola, Cambodia, Namibia, the Former Yugoslavia to name a few. The United Nations were actually executing part of the state sovereignty in these countries. However, one should not ignore the fact that these countries were all in critical conditions and needed help in reconstruction when the United Nations was in the process of to interfering in their domestic affairs. Examples are rare in the case of big powers or politically-stable countries.  

Secondly, the binding obligations under international law have been strengthened. On the one hand, the concept of jus cogens was raised after World War II. Article 64 of the 1969 Vienna Convention on the Law of treaties states that “If a new peremptory norm of general international law emerges, any existing treaty which is in conflict with that norm becomes void and terminates.” Nowadays, although international law is still based on state practice, the International Community is still recognizing the existence of several binding regulations. On the other hand, the binding obligations under the International Enforcement Action have also been strengthened. For example, Chapter 7 of the UN Charter gives the Military Staff Committee responsibility for strategic coordination of forces placed at the disposal of the UN Security Council. It is made up of the chiefs of staff of the five permanent members of the Council. (Dixon, 2007, p.329) Moreover, the International Community has agreed on treating “the peaceful settlement of disputes” as a principle of international law. It reflects the current international law’s restriction on the principle of “self-determination” in traditional international law. (Xi, 2001, p.333)
Thirdly, the scope of international law concern has greatly expanded. (Shaw, 1997, p.37) International law now encompasses scores of branches such as Law of the Sea and Outer space Law. This situation is apparently a by-product of the Cold War, because territorial disputes are no longer the only “blasting fuse” for international and regional conflicts.  Indeed, the UN has made some achievements to solve this potential problem. For example, the Barbados/Trinidad Tobago Maritime Delimitation Arbitration in April 2006 presents that stability and predictability are at a premium in the international law of the sea. It is considered as one of the major achievements of the United Nations that a large measure of agreement now exists among the international community about much of the legal framework necessary for effective legal regulation of the law of the sea. (Dixon, 2007, p.207) These are positive measures to prevent the international community from new sorts of disputes and conflicts.
Lastly, the real existence of international law became clear after the collapse of the Soviet Union. The international lawyers of the Soviet Union kept on denying the existence of a commonly recognized international law. (Chaskste, 1949, p.27) This had made some Western Scholars such as J.Kunz and H.A.Smith feel pessimistic as to the future of international law. (Kunz, 1957, p.73-83) However, with the end of the old world pattern, there is no single power strong enough to challenge the current international law system, though one might argue that certain international treaties and agreements produced before 1988 could have been used as weapons against the Soviet Union. The most convincing evidence of international law is that, nowadays the overwhelming majority of international legal rules are consistently obeyed, while it is believed to have a function to resolve disputed questions of fact and law. (Dixon, 2007, p.5)   The status of international law has been gradually increasing in the past two decades.  

In short, international law has been developing towards an effective means by which international actors can solve various kinds of disputes, and the international community has already become aware of the importance of international law.  However, we should notice that the recent development of international law is mainly a development on the codification and recognition of the law, while the other parts of international law has not developed as quickly. Some deep-routed disputes such as the Palestinian-Israeli conflict and the Taiwan dispute still remain unresolved.  

2.2 The United Nations Security Council and Humanitarian Intervention

One of the most frequent arguments used against international law is not that it is not a “good” law, but that it is not a “true” law because it is generally not enforceable. (Dixon, 2007, p.6) Evidence of the development of international law has been presented in the previous section. How, however, is the rule of the international now being enforced to solve disputes or against malefactors? As the most important enforcement agency of international law, the UN Security Council’s role and performance in an international incident simultaneously presents the implementation and enforcement of international law in that incident. Security Council interventions are complex actions; they are a consideration of political, legal and many other facts. Generally speaking, examples of interventions executed by the Security Council against regional disputes are not rare in its history. The actual effect of international law and the Council in these disputes is open to debate and it is considered below. 

Under Chapter VII of the UN charter, the UN Security Council “may take ‘enforcement action’ against a state when it poses a threat to the peace, or has committed an act of aggression or a threat to the peace.” Martin Dixon argues in his book Textbook on International Law that, constitutionally, the powers of the Council are designed primarily to preserve the peace rather than to enforce the law, although sometimes these can coincide. That is to say, in an armed conflict, the first task of the Security Council is to stop fighting and not necessarily to apportion blame or act only against the guilty party. (Dixon, 2007, p.7) On the one hand, this idea is tightly linked with Art.2 (3) of the United Nations Charter, according to which all members “shall settle their international disputes by peaceful means in such a manner that international peace, security and justice, are not endangered.” (The principle of the peaceful settlement of disputes) Consequently, implementing Art.2 (3) of the UN Charter should be, legally speaking, the primary enforcement that the Security Council carries out in its intervention to resolve an international dispute. On the other hand, the UN Charter also enables the Security Council to take military (under Art.41) or non-military (under Art.42) sanctions against delinquency states when there is any “threat to peace, breach of the peace, or act of aggression” is mentioned under Art.39 of the Charter. These are considered as alternatives for Security Council decision-makers.

Indeed, the Security Council has used this power several times in the last few decades. These actions and interventions are authorized by the United Nations and led by one state (often the United States), usually in the name of Humanitarian Intervention.  

The idea of Humanitarian Intervention as part of international law is not concrete and well-studied. Under the “doctrine” of Humanitarian Intervention it is alleged that one state may use force in the territory of another state in order to protect the human rights in this state. There are two types of Humanitarian Intervention. One is an “Enforcement Action for Humanitarian Purposes”, which should be authorized by the International or Regional Organizations in line with Chapter VII of the UN Charter; the other is a unilateral action without any formal authorization. Unfortunately, this is an ambiguous idea that might cause misunderstanding even from The International Court of Justice (ICJ)’s point of view. (The Use of Force for Humanitarian Purposes, 1992, p.15) One might consequently question the importance of Humanitarian Intervention. Nevertheless, if we look into the UN interventions in the last decade, notwithstanding the unclear definition of this doctrine, we still can find that the name of “Humanitarian Intervention” was widely spread among all of them. From the early 1990s, the Security Council has successively authorized Humanitarian Intervention during some significant international incident, namely the Kurdish Crisis, the crisis in Somalia, the NATO’s intervention in Yugoslavia and interventions after the 9/11 terrorist attacks. Thus, the implementation of Humanitarian Intervention in these cases reflected the way that the standard of enforcement of international law as well as its effectiveness to a great extent.   

2.2.1 Kurdish Conflict
After the Gulf War, the Multi-National Force led by the US performed an intervention by establishing Safe Havens in Northern Iraq to protect those Kurdish Refugees escaping from Iraq. The UN Security Council Resolution 688 was considered as the legal basis of this action. Moreover, many scholars believed at that time that the extraordinarily poor Human Rights Situation in the Kurdish area had obviously constituted a breach or aggression to peace. So, all following actions and decisions taken by the Council according to Chapter VII of the UN Charter were definitely reasonable. (Malanczuk, 1993, p.17)   Yet, a different conclusion may be made when the background of the resolution is more carefully assessed.

The 688 Resolution seems to have only condemned the critical conditions that local Kurds were suffering. It did not refer to Chapter VII on paper; neither did it clearly authorize the use of collective force nor any military sanctions. (Schachter, 1991, p.468) Contrary to this resolution, the 678 Resolution passed during the Gulf War did mention the authorization to the members “using all necessary means” to protect Kuwait from Iraq’s invasion. In fact, Resolution 688 was merely an official condemnation on the Saddam Hussein Regime. The humanitarian protection soon became a mess. On the one hand, the Secretary-General of the United Nations Javier Pérez de Cuéllar questioned if it was legal to cede the escape land (the Kurdish area) to Iraq and take military actions in Northern Iraq without Iraq’s acceptance. On the other hand, although Iraq had taken no military response to the Multi-National Force, it later protested to the Force’s “unilateral” actions. Honestly speaking, the Safe Havens plan was on a basis of humanitarian consideration. It shows an example of how a misunderstanding in the enforcement of international law can make a situation worse.

The case of Resolution 688 was a precedent of Humanitarian Intervention in contemporary international law enforcement. The practice of the Multi-National force and the Security Council proved that the doctrine of international law and the enforcement are inseparable. The latter could be even more important since state practice apparently counts for a much bigger part in international law. 
2.2.2 The Crisis in Somalia

The actions that the UN Security Council took in Somalia could be considered a “true” example of a Humanitarian Intervention. 

The UN Intervention in Somalia had gone through all necessary procedure through the Security Council before its practices. The Council adopted UNSC Resolution 794 on December 3, 1992. It firstly determined that “the magnitude of the human tragedy caused by the conflict in Somalia, further exacerbated by the obstacles being created to the distribution of humanitarian assistance, constitutes a threat to international peace and security”.(Kanwar, 2008) Then, it determined further “to restore peace, stability and law and order with a view to facilitating the process of a political settlement under the auspices of the United Nations, aimed at national reconciliation in Somalia, and encouraging the Secretary-General and his Special Representative to continue and intensify their work at the national and regional levels to promote these objectives.” Lastly, it “endorsed the recommendation by the Secretary-General in his letter of 29 November 1992 (S/24868) that action under Chapter VII of the Charter of the United Nations should be taken in order to establish a secure environment for humanitarian relief operations in Somalia as soon as possible.” As a result, although the UN force (known as the Unified Task Force) did encounter serious armed resistance in Somalia such as the incident of Black Hawk Down, there were rarely criticisms against the enforcement of the Humanitarian Intervention itself from the international community, which is not common in the history of the Security Council interventions.
It should be noticed that Resolution 794 did not mention the potential threat that the crisis in Somalia might be creating for its neighboring countries. Similarly, the focal point of debate before the adoption of Resolution 794 was not on the international threat of the incident, but on the violence in the country. The Council’s viewpoint was that, reasons of a poor domestic situation alone can warrant intervention. (Lillich, 1994, p.8)  Therefore, some scholars think that, Resolution 794 was a codification added to the UN Charter. It insisted on the necessity of the Humanitarian Intervention, because such intervention is very important in the Post-Cold War World. (Mwagiru, 1994, p.43) 

It is of utmost importance that we should notice another consequence of the adoption of Resolution 794. Judging from the actual result of this resolution, the UN decision was in fact a disguised form of authorizing itself to enforce international law over an independent state’s domestic issue. The interventions afterwards may be only on the basis of humanitarian reasons, and would not be necessarily in line with the UN Charter that there should be an aggression on international peace. Consequently, the number of reasons for intervention in a certain state would become various hereafter.
2.2.3 NATO’s Intervention in Yugoslavia
North Atlantic Treaty Organization (NATO)’s intervention in Yugoslavia was the first turning point of the practice of international law in the last two decades. 

In September 1999, the UNSC Resolution 1199 was adopted by the Security Council acting under Chapter VII of the Charter of the United Nations. It determined that the conflict in Kosovo constituted a threat to the regional peace and stability. On 24th October, the Council adopted UNSC Resolution 1203, which reiterated the UN’s position. However, the situation in Kosovo became worse after the adoption of these two resolutions.

NATO launched airborne attacks against Yugoslavia from the end of March 1999. The action was not authorized by the United Nations. In the meantime, NATO was sparing no effort in trying to legalize its action. They claimed that the action was a justified emergency measure on the ground of humanitarian concerns, the aim of which was to protect Yugoslavia from worse humanitarian disasters. (Simma, 1999, p.22)

The NATO position was summarized in the following terms by Solana (who was in his tenure as NATO Secretary-General at that time) on 9 October 1998. The relevant main points that have been raised in our discussion yesterday and today are as follows: 

· The FRY has not yet complied with the urgent demands of the International Community, despite UNSC Resolution 1160 of 31 March 1998 followed by UNSC Resolution 1199 of 23 September 1998, both acting under Chapter VII of the UN Charter. 

· The very stringent report of the Secretary-General of the United Nations pursuant to both resolutions warned inter alia of the danger of an humanitarian disaster in Kosovo. 

· The continuation of a humanitarian catastrophe, because no concrete measures towards a peaceful solution of the crisis have been taken by the FRY. 

· The fact that another UNSC Resolution containing a clear enforcement action with regard to Kosovo cannot be expected in the foreseeable future. 

· The deterioration of the situation in Kosovo and its magnitude constitute a serious threat to peace and security in the region as explicitly referred to in the UNSC Resolution 1199. 

On the basis of this discussion, I conclude that the Allies believe that in the particular circumstances with respect to the present crisis in Kosovo as described in UNSC Resolution 1199, there are legitimate grounds for the Alliance to threaten, and if necessary, to use force. (Simma, 1999, p.7)

According to the system of the UN Charter, it is doubtful if these arguments were adequate enough as the legal basis of an invasion of a sovereign state.  Moreover, NATO’s action set a precedent in the international legal system, which provided a possibility to the existence of “self-authorized” interventions. 

During the incident, the Security Council had not made adequate reaction to NATO’s decision. This provided a much bigger chance of a further impact on the legality of the enforcement of international law and the system of Collective Use of Force. Firstly, this kind of action cannot be defined as UN Security Council enforcement. The parties in a dispute are not likely to accept such an action that is not “legal”, which might make the situation worse. Then, the other members of the UN Security as monitors were so weak during the whole incident that the authority of the UN had consequently a sharp decrease. It illustrated that there was not a reliable monitor taking care of international law enforcement. The capacity of the Council’s self-monitoring finally proved inadequate. Lastly, compared with the intervention in the Kurdish area in 1991, peace-keeping operations were developing into direct military sanctions against a regime in the Kosovo conflict. 

2.2.4 Humanitarian Intervention after the 9/11 Terrorist Attack 
The 9/11 Terrorist Attacks in 2001 were a milestone in contemporary politics as well as in the development of international law. The United States was aware of the importance of fighting against its Radical Islamic enemies in the Middle-East. Hence, Counter-terrorist attacks have become a more popular topic in the Security Council. Meanwhile, the US and its allies’ unilateral policy in response to terrorism has also become a new challenge to international law and the Security Council. Further, there is no definite answer on whether or not the two wars between the US and its enemies in the Middle East, namely the War in Afghanistan and the War in Iraq should be justified as Humanitarian Interventions. These incidents will be discussed in detail in Chapter 3.

Contrary to the wars mentioned above, a real humanitarian disaster in Darfur, Sudan seems to be “ignored” by the United States and the Security Council.  From 2003 when the domestic crisis broke out, the Council has not taken any substantive measure to initiate Humanitarian Intervention in Sudan. On October 16, 2006, Minority Rights Group (MRG) published a critical report, challenging that the UN and the great powers could have prevented the deepening crisis in Darfur and that a few lessons appear to have been drawn from their ineptitude at during with the Rwandan Genocide. MRG's executive director, Mark Lattimer, stated that: "this level of crisis, the killings, rape and displacement could have been foreseen and avoided ... Darfur would just not be in this situation had the UN systems got its act together after Rwanda: their action was too little too late”; (MRG, 2006) besides which, there are many similar criticisms. 

There were several UNSC resolutions adopted in the last five years. The strongest reaction made by the Security Council was the adoption of the UNSC Resolution 1769 in 2007. It “gives troops a stronger mandate, authorizing them under Chapter 7 of the UN Charter to take ‘necessary action’ to prevent armed attacks, ensuring the security of humanitarian workers and protecting civilians, both of whom have been under ongoing attack. At the same time, the resolution emphasizes the importance of a political process, endorsing Sudanese government-rebel talks under UN/AU auspices and rightly affirming that ‘there can be no military solution’ to the Darfur conflict.” (Arabic, 2007) A total number of 26,000 AU/United Nations forces would be sent to Darfur, which was likely to be the largest humanitarian operation in the world. However, there was a subtle background behind this resolution. Most of the UNSC resolutions’ authority concerning the crisis in Darfur was undercut by the abstentions of China, Russia or members of the Arab League. (Arabic, 2007) The former two countries are members of the Security Council, and both of them were accused of selling weapons to the local troops in Darfur. Considering the fact that the international community never stopped condemning the atrocities in Sudan, the procedure of the UNSC resolutions could have put China and Russia in a dilemma. The two countries’ reluctant attitude to enforce Humanitarian Interventions in Darfur was by no means a good signal to the later operations in Sudan. Not surprisingly, the situation in Darfur had not improved in the few months, and the security situation has so deteriorated in Darfur that UN officials have expressed fear that the world's largest humanitarian operation could collapse. (Arabic, 2007)

In a word, the poor progress of the humanitarian operations in Sudan and the dilemma of China and Russia are an inevitable result of the current system of the Security Council, which has become clearer after the 9/11 attacks. The five permanent members, especially the United States have been involved in regional disputes more easily than before. Meanwhile, they have technically more powers (i.e. the veto power) than the other members in the Council. The “congenital deficiency” of the Security Council presents a tendency that the nature of the decision of the Council is changed from the enforcement of international law to a battlefield of big power interests somehow. Indeed, it is not a good phenomenon in the development of international law. The degrading reliability of the Security Council is likely to result in a rather negative impact against the enforcement of international law in the future.  

To sum up, the cases discussed above illustrates a timeline of the Council’s actions of Humanitarian Intervention, which show the actual effectiveness that the enforcement of international law could have on international disputes. The cases in early 1990s encouraged the Security Council to take “necessary measures” in dispute areas or a delinquent state. Yet, UNSC resolutions and practices at that time have also suggested flexibility in shaping the UN Charter according to actual needs due to the reality that the monitoring on the Council’s enforcement of international law was poor. Furthermore, from the conflict between Yugoslavia and Kosovo, big powers and other international organizations have become aware of the necessity of such “flexibility”, whereupon the drawbacks in the Security Council System were also discovered. After the 9/11 terrorist attacks, these shortcomings have become big obstacles for international law. As a result, pursuit of State Interest is becoming the prevailing idea and the Security Council is in danger of degradation, which has been demonstrated in the case of Sudan. 

One may argue that the effectiveness of international law in solving regional disputes is not necessarily linked with the Security Council System, because other powers or IOs can also “enforce” obligations of international law such as Humanitarian Intervention in a certain region. This is open to debate. On the one hand, the US current policy enables them to act much faster than the Security Council. Compared with the Council’s slow minded reaction to the crisis in Darfur, the US has shown more efficiency in their operations in Iraq (though it might not be considered as Humanitarian Intervention). The present Security Council System lacks efficiency and it usually takes a long time in order to reach a compromise. On the other hand, as has been discussed before, the Council is the only organization in the UN that may authorize “enforcement actions”. It symbolizes the authorization and legality of the enforcement actions of international law. Thus, operations authorized by the Council will not easily cause objections from the international community. The answer to this argument depends on different situations 

2.3 Judicial Enforcement of International Law and Peaceful Settlements of Disputes
There is no doubt that the principle of peaceful settlement of disputes stated in Art.2 (3) of the United Nations Charter is one of the vital obligations of international law that all members of the United Nations must observe. The UN Charter does not only insist on the importance of this principle, it also provides all its member states with various kinds of judicial means to solve disputes, including negotiation, mediation and good offices, inquiry and settlement by the International Court of Justice (ICJ). This chapter will discuss the jurisdiction of the International Court of justice as well as some other means of peaceful settlement of dispute in practice.

2.3.1 International Court of Justice
Besides the enforcement by the Security Council, there are also some other procedures for the settlement of disputes by judicial means.  

There is the International Court of Justice (ICJ), being the principal judicial organ of the United Nations, often thought of as the primary means for the resolution of disputes between states. (Dixon, 2007, p.283) Under Art.36 (1) of the Statue of the ICJ, the Court has jurisdiction over “all matters specifically provided for in the Charter of the UN”. The growth of specialized tribunals over the past two decades has offered more possibilities in resolving various kinds of international dispute. In fact, the US-Iran Claims Tribunal, charged with unraveling the legal morass left by the withdrawal of the US from Iran, has already provided a model for the judicial settlement of inter-state disputes. (Dixon, 2007, p.10) 

The ICJ system as the most important judicial enforcement agency of international law has many unique features, some of which seems very effective on paper. There are two features that have a tight linkage with international disputes settlement. 

One is the Optional System based on consent ante hoc.  Under Art.36 (2) of the Statue of ICJ, states may accept, in advance, the jurisdiction of the Court. Technically, acceptance of jurisdiction is by means of a unilateral Declaration of Acceptance, deposited with the UN Secretary-General. Yet, the system is optional in the sense that states may become parties to the Statue without making Declarations of Acceptance. Hence, the Optional System provides a powerful and effective method by which the Court may gain jurisdiction in advance over disputes between states. (Dixon, 2007, p.294-295)  The other is the right for third-state’s intervention. Under Art.63, “a state has the right to intervene in proceedings before the Court if the dispute concerns the construction of a treaty to which it is a party”. (Dixon, 2007, p.280-281) This provides a legal basis for a third-state’s intervention when its interest is affected. Considering the complexity of many international disputes, this principle offers some flexibility in disputes settlement, especially in multi-national disputes. 

The two features mentioned above enable all members of the United Nations to refer cases to the court. Besides, it is of utmost importance that the Court’s decisions are respected by parties. The 15 judges elected by the UN Assembly are often highly regarded. Article 2 of the Statute provides that all judges should be "elected regardless of their nationality among persons of high moral character", who are either qualified for the highest judicial office in their home states or known as lawyers with sufficient competence in international law. (Germain, 1991) The authority of the Court should be considered reliable in this sense.

Contrary to the UN’s high expectation to the Court, ICJ has not yet shown enough promise in settling international disputes. The number of cases referred to the Court is rather limited every year, most of which have not had much attention from the international community. However, it would be wrong to blame the ICJ as inefficient simply by judging the number of cases. 

Compared with the Security Council, ICJ does not have a possibility to get involved itself into dispute directly. Due to the fact that the Court does not have the jurisdiction unless the parties to a dispute agree to submit their decision together, it is up to the parties deciding on whether or not to refer a case to the court. In this case, the disadvantages of the ICJ system are as clear as its advantages. On the one hand, the ICJ’s ruling over a dispute is likely to be regarded by parties to a dispute. The dispute will be solved according to evidence and facts rather than the strength of the parties. ICJ’s decisions also have a much better binding effect than the ruling made by any other courts in the world, which may in the meantime have a long-term effect on the dispute.  On the other hand, however, this method lacks flexibility in contemporary politics for its uneasy accessibility and high cost. In addition, the decisions made by the Court are theoretically based solely on international law, which might not take the political background into consideration. Nowadays, governments seem to be aware of these and are somewhat reluctant to refer cases to the Court. Firstly, governments do not want to lose their control on a specific case. They are often trying to change according to circumstances rather than obeying certain customaries. Apart from this, governments are also afraid of losing the lawsuit, one that concerns the vital interest of the nation in particular. Secondly, the International Court does not enjoy a full separation of powers, with permanent members of the Security Council being able to veto enforcement of even cases to which they consented in advance to be bound. (Kanwar, 2008) Thirdly, although being widely respected, the ICJ still cannot have adequate evidence to prove that its decisions are not shaped by parties of a dispute. For example, during the Nicaragua vs. USA Case, the USA issued a communiqué suggesting that it could not present sensitive material to the Court because of the presence of judges from Eastern bloc states. (Case, 1986) Lastly, most politicians think that international law is a kind of law that approaches to maintain present situation. Judicial enforcement reacts slowly to the growing demand of reforms and justice. (Xi, 2001, p.75) We should notice that, in practice, problems of law might not be the most important part of a dispute.  International disputes consist of not only judicial questions, but also historical, political and even ethnical questions. As a result, referring international disputes to the ICJ are not realistic and sometimes unnecessary in real-life situations. The function of ICJ at present is thus promoting international law rather than enforcing international law.

After the Gulf War and the collapse of the Soviet Union, the international community has been calling for peaceful settlement of disputes, and is paying more attention to the judicial method. From 1989, legal advisors of the five permanent members initiated consultation on how to improve the function of the International Court of Justice. Furthermore, the Court has recruited more judges from developing countries. The reform had made lots of nations such as China begun to change their attitudes towards the court. In many well-known cases such as Nicaragua vs. USA and Yugoslavia vs. Belgium, the Court had built new international customaries as well as some significant statements. 
In short, it is neither just nor fair to blame the ICJ for not fulfilling its role properly in disputes settlement. The nature of the Court decides that, the International Court of Justice is not, and had never been as a direct solution to those complex and serious international disputes. Although there are still many drawbacks to the organization and the system of the ICJ, the Court’s experience in the last two decades still shows the international community that it is indeed trying to promote justice to the global community and is on its way towards a more influential court.     

2.3.2 Other Enforcement Methods

Arbitration

The International Law Commission has defined arbitration as a “procedure for the settlement” of disputes between state by binding award on the basis of law and as a result of an undertaking voluntary accepted.” It is the most commonly used “judicial” means for the settlement of disputes more so than reference to the International Court of Justice. (Dixon, 2007, p.280-281) 

The UN is making great efforts to promote the role of arbitration in the last decade. In 1993, the Permanent Court of Arbitration held the First Conference of the Members of the Court in Peace Palace, The Hague. Later, in 1994, the Permanent Court of Arbitration was accepted as Observer in the UN General Assembly. Arbitration has become a popular form of dispute settlement in the international community. It has the same advantages as settlement by International Court, in that its awards are binding and made on the basis of international law. The biggest difference between the function of arbitration and ICJ is that the former is also dealing with disputes between states and other international bodies such as international enterprises. This feature makes the agencies like Permanent Court of Arbitration be capable of dealing with more cases than ICJ. 

Although arbitration is still not possible to deal with big political disputes alone, the progress that is being made still shows a promising future for this method of dispute settlement. Doubtlessly, chances are that the Permanent Court of Arbitration may become more influential than the International Court of Justice in the future.

Negotiation

It would seem that negotiation between parties is the most direct method of settlement.  However, while international law may be considered a significant part of a negotiation, it is also obvious that political and diplomatic considerations are even more essential. It has been suggested that once a state has voluntarily entered into negotiations, it is under “a binding legal obligation to negotiate in good faith.” In reality, thus obligation is probably too vague to be of any practical value. (Dixon, 2007, p.276-277) For instance, during the settlement of the recent nuclear tension in North Korea, North Korea’s delegates had been participating in the first few rounds of 6-party talks, but quitted the negotiation in 2005. The following negotiations were held only between the remaining 5 countries, namely China, Russia, Japan, USA and South Korea. All of the five parties have called on North Korea for participation and cooperation. Nevertheless, almost no real approaches had been made so as to urge North Korea. It is apparently the government’s freedom in deciding whether or not to join a negotiation. 

International law should not be regarded as a significant part in a negotiation; neither should negotiation be considered as a real judicial enforcement of international law. According to a party to a dispute, the main function of the negotiation method is not a genuine attempt to find a solution, but a positive effort to show its honesty and willingness to reach a peaceful settlement of the dispute. In this sense, negotiation becomes an effective way to bring peace and to release tension between parties, especially in serious political issues. In contemporary international political situation, a willingness to negotiate is a premise of reaching a cease fire agreement.  Therefore, negotiation is indeed an indispensable part in international law, especially in the peaceful settlement of disputes.

Good Offices
“Good offices” are a preliminary to direct negotiations between the parties. The person offering his “good offices” is usually a neutral trusted by both sides, they will attempt to persuade the parties to negotiate. (Dixon, 2007, p.277) 

The UN and the UN Secretary-General used to offer their “good offices” several times in recent years. An example was the dispute between the Soviet Union and Afghanistan over the former’s invasion in the latter’s territory.  During the conflicts in Yugoslavia, the EU and UN “peace envoy” was also defined as mediation or a “good office”. (Schroeder, 2006) In both cases, temporary peace was brought to parties in the disputes after “good offices” had been offered. However, the overall effect of “good offices” was not significant. 

“Good offices” are by all means an asset to negotiations. Nevertheless, it might be difficult to find an organization or person that is “neutral and trusted”. The US’ unilateral policy is damaging the UN’s authorization, whereas the EU and other big IOs do not seem to have met such a standard. Other than the UN Secretary-General, there is hardly any one that is capable to offer “good offices” at present.

In conclusion, the judicial enforcement of international law is still weak in general, which has limited the effectiveness of the means that aim to settle disputes peacefully. Yet, this conclusion does not equally mean that the judicial organs of the UN and international law such as the ICJ system are useless. We should not forget that, in practice, a big international dispute is not likely to be resolved only by judicial mean. On the one hand, as international law is not yet a “hard” law, parties to disputes are not usually bound by it. On the other hand, all states tend to put an emphasis on the political, diplomatic and economic outcomes of deputes that affect their own interests. This makes them reluctant to take a judicial method which is a risk to losing benefits. Moreover, the efforts made by the ICJ, the UN and other IOs in the past 50 years had raised the awareness of the importance of the international law and the expectation on the peaceful settlement of disputes in the international community. Although there are still many serious disputes remaining unresolved, the contribution made by these organizations cannot be ignored. It provides a brighter future of the development of international law. 

Part 3         

Conflicts in the Middle East: A Test for International Law in “Real-Life” Situation

The Middle East now presents a serious threat to international peace. Long lasting disputes among the states in the region have cost the lives of millions. The current conflicts in the Middle East can be traced back to 1947, when the Jewish provisional government declared Israel's independence without the acceptance of other states. Wars between Arab states and the State of Israel presented the main pattern of conflict in the next 30 years. Then, the debate on the formation of an independent Palestinian state became a major topic from the 1980s onwards. The present situation is even more complex, the 9/11 terrorist attack resulted in the US’ direct invasion in this region. The disputes in the Middle East have, and are still testing the effectiveness of international from various aspects. It provides us with a ground for assessing the capacity of international law and its components in practice. This chapter shall focus mainly on the role of international law in Arab-Israeli and Palestinian-Israeli Conflict. 

3.1 Development of Codification of International Law 

A large number of treaties, resolutions and interpretations have been made in the development of the Palestinian-Israeli Conflict. They cover almost all areas of activities in this dispute, and have great impacts on the ideas of invasion and military occupation, methods of territorial acquisition and the impact of the peace treaties signed during the conflict.

3.1.1 Invasion and Military Occupation

The legal status of West Bank and Jerusalem were “determined by the Regulation Art.42 and 43 of the Fourth Hague Convention in 1907; Art.1 and 2 of the Fourth Geneva Convention; and Part 1 of the First Protocol of 1977.” These codifications were the results of some major incidents in the history of the disputes, including the UK’s early occupation in the region and the Six-Day War between Israel and Arab States. These legal documents have clearly defined the legal rights of Israel and other states in the region. (Sha’ban, 2004) 

Besides, the UN has also produced resolutions in response to the conflict between the two sides, which is regarded as valuable approaches to the disputed topics. For instance, Ibrahim Sha’ban, professor at the School of Law at Al-Quds University indicated two key resolutions: One is UNGA Resolution 2253, followed by UNGA Resolution 2254, adopted by the UN General Assembly, in which Israel was asked to rescind the measures it had taken in Jerusalem which were considered invalid. It was called upon to desist from any undertaking that would change the status of the city. The other one is Resolution 252, the first resolution pertaining to the issue of the dispute areas, in which it rejected the acquisition of land by military conquest and considered invalid Israeli’s act to unify Jerusalem and to change its legal status. The resolution enjoined Israel to abide by the previous resolutions of the General Assembly Jerusalem with respect to Jerusalem. (Sha’ban, 2004)     

These conventions and resolutions are very crucial. Firstly, they correctly interpreted public international law, and specifically international humanitarian law, obligated Israel to apply the law of military occupation equally on Jerusalem as on the occupied West Bank, as they are one indivisible unity. (Henry, 1981) The legal documents had weakened the influence of the key National Law of Israel and the other Arab states concerning the occupation. Secondly, although Israel, as the winner of the 1967 Six-Day War, introduced amendments in municipal and other laws pursuant to which the municipal boundaries of Jerusalem were modified to include all area of Arab Jerusalem only 14 days after their victory; the effort was soon responded to by the UN. The resolution made in the same month in 1967 and early 1968 directly denied the legality of Israel’s codification, which protected the situation in the region from an overwhelming pressure by the winner. Thirdly, the resolutions, whether by the General Assembly or the Security Council, were all drafted in agreement with the principles of the law of military occupation, which offered a framework of the future law-making activities in the field.  (Schwarzenberger, 1968) Finally, these UN decisions suggested some new ideas in international law. For example, it was stressed that the sovereignty is a power of people rather than governments. That was the reason why Jordan had not been considered to have sovereignty to the West Bank, since only Palestinian people were believed to have sovereignty.    

3.1.2 Methods of Territorial Acquisition

There are scores of means used in the past to acquire certain territories. They have become obsolete with the end of colonization, the discovery of all parts of the world and the codification of the right to self-determine as a legal right of jus cogens. (Barrat, 2004) Furthermore, Chapter 4 in the UN Charter Art.2 states that “All members shall refrain in international relations from the threat or the use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purpose of the UN." During conflicts in the Middle East, there have been several by-products of these doctrines.

One of the most important achievements was the 1970 Declaration on Principles of International Law Concerning Friendly Relations and Cooperation among States in accordance to the UN Charter, which was a response made by the international community to the Israeli-Arab Conflict and the Vietnam War. Its Declaration states:  “No territorial acquisition resulting from the threat or use of force shall be recognized as legal”. (The Declaration of Principles, 1971) This argument had been developed later to an important doctrine in the international customary law. It has been used several times in the ICJ’s Advisory Opinions and played an important role in the unification of Germany. (Hailbronner, 1990) Another achievement was the Declaration of Principles in 1993 (Oslo Accords). It was a result of negotiation between the two sides, which further stated the doctrine of the Declaration in 1970 and provided a legal basis of the dispute over Israel’s acquisition of Jerusalem and West Bank in Post Cold War Era.  

Similar to its development is the question of occupation, the development of international law in the question of territory acquisition during the Palestinian and Israeli conflict has indicated not only a timeline of law development, it has too produced some valuable doctrines of law. These doctrines offered a possibility for the further development of international law in this field and a legal basis in resolving the relevant problems in that region. More importantly, the weaker party in a dispute (namely Palestine in the Middle East Conflict) would be a beneficiary of these developments. In practice, the doctrines in the treaties or conventions mentioned above were often a directly response to the stronger party’s codification to its national law. This fact was likely to put the stronger party in a dispute to a dilemma. On the one hand, it would approach to codify its national law in order to legalize its actions somehow and maintain an advantage over the weaker party in the dispute. On the other hand, the codification would become a breach to the responding doctrines of international law. The criticisms against Israel are in fact based on this. However, it still remains a question whether or not this fact has a positive effect on the function international law as a whole. It was indeed an effort to protect the weaker, while it would also force the stronger to unilateral actions.

3.1.3 Peace Treaties during the Conflict

After the 1967 War, the relationship between Arab States and Israel became extremely tense. All Arab States refused to accept the sovereignty of Israel and Israel’s right to exist. However, the situation changed in 1979, when the United Nations Security Council issued Resolution 242, which aimed to create a formula for the resolutions in the Middle East through “land of peace”. (Christison, 2002) “Land for peace” was in practice a framework for promoting peaceful settlement of disputes in the Middle East, which was supported by the international community. Based on this formula, several peace treaties had been made. These include the peace treaty signed between Egypt and Israel in 1979, the peace treaty signed between Jordan and Israel in 1993. In 1988, the Palestinian Liberation Organization (PLO) declared "the formation of an independent Palestinian state, with Jerusalem as its capital." In 1993, the PLO and Israel signed a declaration of principles that included mutual recognition and the ultimate goal of establishing self rule for the Palestinian people. (Peace Directory, 2008) In the Arab World, the latest progress was made in the 2002 Arab Peace Initiatives, where Arab states indicated a prerequisite under which it would offer normal relations with Israel. Notwithstanding the deep gap between the two sides and criticism against the enforcement of this idea, the UNSC Resolution and the following treaties have been gradually releasing the diplomatic tension between them until 1991. 

In recent years, the idea of a Roadmap for Peace adopted by the US in cooperation with Russia, the European Union, and the United Nations (the Quartet) is a direct consequence of these peaceful treaties, in that there has been some obvious progress after the adoption of the 1979 formula that suggested the merits of such a kind of framework. Then, the Roadmap is a performance-based, goal-driven plan, with clear phases, timelines, and benchmarks. It involves reciprocal steps by the two parties in the political, security, economic, and humanitarian fields, which formulates a strong framework for dispute settlement between Palestine and Israel in the future. (Roadmap for Peace, 2003) 

Although it is still doubtful if the Roadmap would be an asset to the resolution of the conflict between Palestine and Israel, it shows a new role that international law is playing in the dispute. Other than treaty adoption and law codification, international law is also showing that it could also be a basis of an effective mean to solve international disputes. The doctrine of international law is possible to become the starting point of a roadmap for peace. 

To sum up, the codification of international law during the Israeli-Arab Conflict firstly presents an uneasy relationship between national law and international law. In the case of the Palestinian-Israeli Conflict, international law has been considerably developed in order to “compete” with the national law promoted by Israel. Then, many crucial doctrines have been made during the conflict, which developed as an important legal basis of further actions taken in the Middle East. Finally, the role of law itself has also slightly changed in the past 30 years. International law has been used to serve some other functions such as a legal framework rather than merely law codification. There is not a large quantity of suspects in the doctrines and contents of international law. As time goes on, the parties to the dispute have gradually been aware of the importance of international law. That is the reason that all parties to the dispute take international law, though with different interpretations, as the legal basis of their negotiations and peace talks. 

3.2 The Enforcement of International Law in the Middle East

If we look into the real situation now in the West Bank and Gaza, we might feel reluctant to say that the future of the Middle East is bright, notwithstanding the legal development in the region through the last century. What are the barriers to enforcing international law in the Middle East? Why and how did they came about? This section shall discuss these questions by assessing the actual enforcement of international law in the Middle East. 

3.2.1 Israel vs. International Law

Due to the fact that Israel is occupying most of the dispute areas in Jerusalem, Gaza and Golan, the enforcement of the legal documents concerning these areas would have a tight linkage to Israel’s attitude. The current situation is that Palestine and other Arab states insist on Israel’s continuous breach of the relevant international law in the territorial dispute, while the Israeli government also argue that its settlement in some dispute areas are legal. It is then a must to compare Israel’s national law and further enforcement of the law with international law, which will show a picture of international law’s binding effect when encountering state interest in practical situations.  

Although there are legal documents that regulate Israel’s action in its occupying territories, the state has never stopped military operations that were often enforced in line with national law. The uneasy relationship between Israeli’s enforcement of law and the suggested it’s enforcement of international law is presented in Israel’s operations and settlement in dispute areas, particularly in the West Bank. In the past 40 years, there have been actions conducted by the Israeli government that have been blamed for an obvious breach of international law by Arab states and the international community. For example, Israel established new municipal boundaries in the West Bank and Gaza Strip after having captured them in the Six-Day War. In 1980, a Basic Law of Israel passed by the Knesset created a new status for Jerusalem, making it a “complete” capital of Israel. The United Nations thereafter condemned Israel’s Basic Law regarding Jerusalem as a breach of the Fourth Geneva Convention. However, Israel has filed strenuous protests against this policy, asserting that “Israel has sovereign right to establish its capital at the most meaningful place for its people” and “there is no basis in international law for denying Israel’s establishing its capital in Jerusalem, because there is no binding treaty that makes the city a Corpus separation”. (Blum, 1974) These are unilateral claims made by the Israeli government. They were controversial because the claims were in fact political rather than legal in nature. However, the Basic Law of Israel took political, historical and religious elements into consideration, which seems to be a strong legal weapon of the Israeli government.

Besides such kinds of apparent violation, there are many more controversial legal points which both sides had try to interpret. For instance, Israel and Arab states have some totally different interpretations over the legal status of territories captured in 1967, even though the Security Council has passed UNSC Resolution 242 which emphasized the principle in admissibility of the acquisition of territory by war. The reason that there is such a big gap could be that both sides based their argument on politics and history rather than international law itself. For example, the Israeli position states that it was Egypt, Jordan and Syria that caused the 1967 War, while the Arab position tells a completely different story. UNSC Resolution 242 did not cover most of these disputes, but only referred to the resolution of the dispute. Similarly, some following legal agreements such as the Declaration of Principles 1993 did not refer to some major controversial parts in the dispute between the parties, though they have become the legal basis of some fields of dispute.

In short, although international law is considered to prevail in theory when there is a clash between international law and national law, this idea might be sometimes slightly different from the real circumstance. State interest is a major reason. Moreover, as is mentioned in the last chapter, international law is not likely to cover all aspects of a dispute, while national law is more flexible in this sense. Lawmakers are hence possible to take the advantage of this lack of certainty, which could have a negative impact on the actual enforcement of international law. After all, states are not limited to creating legal obligations for themselves on the international plane. (Dixon, 2007, p.59)

3.2.2 The UN’s role in the Middle East

The UN’s role in the Middle East during and Arab-Israeli conflict and Palestinian-Israeli conflict is different to its role in many other cases in 1990s. 

To begin with, the UN has rarely conducted any Humanitarian Intervention in the disputed areas. Parties to the conflict have been accusing the others of violating the human rights of their people. This issue has become major and controversial after 1991. In fact, a considerable amount of evidence has clearly shown that both of the two nations have violated some basic principles of international law. On the one hand, Israel is believed to have significantly violated the human rights of the Palestinian people within Israel within its legalized system of discrimination, and in the occupied territories with its system of political oppression, economic exploitation, and inhumane law enforcement practices especially in response to the Palestinian rebellion against the above oppression and exploitation. (Study Guide, 2008) On the other hand, Palestinian guerrillas have also produced numerous attacks against Israeli cities and civilians, which have caused hundreds to be killed. In addition to the UN Secretary-General and the Security Council’s condemnation against suicide bombings and the bombing of civilians, no further operations have taken place. Moreover, the UN also found it hard to get involved in the disputes directly. The Jerusalem Post indicates that only until June 2007 has Israel started considering agreeing to a UN peacekeeping force in Gaza. The present situation is that the UN peacekeeping forces can only operate near the border between Israel and Arab States. Under these circumstances, it is doubtful if the UN is able to deal with all the humanitarian concerns in the dispute areas, given that it is Israel that is exercising power in these areas.  

Then, we shall examine the role that the UN played in the major achievements and events of the last two decades. There are five significant milestones in this timeline, namely the 1991 Madrid Conference, the Oslo peace process in 1993, the Camp David 2000 summit, the ideas of a Roadmap for peace and Arab Peace Initiatives 2002. The United Nations was invited as an observer at the conference. Many political analysts argue that that by 1993 when Clinton came to office ‘the initial momentum of Madrid had flagged, and the subsequent bilateral talks in Washington between Israel and its neighbours had got bogged down. (Fawcett, 2005, p.295) Yet, the result of the Madrid Conference brought an opportunity for Middle Eastern states and Israel to gain a better understanding of each other. Secondly, the Oslo peace process in 1993 was the closest effort to bringing peace to Palestine and Israel, which unfortunately failed due to the assassination of the Israeli leader Yitzhak Rabin.  The UN was not involved in the direct talk between Yasser Arafat and Yitzhak Rabin, but it played an important part in the agreement of the Oslo Accord, which is defined as a framework for a future peace progress. Thirdly, the Camp David 2000 Summit which took place in June 2000 produced little success notwithstanding the US’ effort in this summit. The US played a role similar to a mediation offering “good office”. Further progress in this summit became subtle after Ariel Sharon’s controversial visit to East Jerusalem.  The summit was held in line with the UNSC Resolution 242, but the UN was not a participant in the talks. The fourth achievement was the idea of a Roadmap for peace. Sharon’s visit to East Jerusalem resulted in a new round of serious confrontations between Palestine and Israel. This plan did not attempt to resolve difficult questions such as the fate of the Jerusalem or Israeli settlements, but left that to be negotiated in later phases of the process. (CAABU, 2008) Both Palestine and Israel have expressed their reluctant attitudes to accepting all the doctrines in the Roadmap. Resumed with the 2007 Annapolis Conference, it is still in the first phase. Lastly, the 2002 Arab Peace Initiative was a very positive signal to peace in the Middle East. Although Israel has considered some points of the initiative unacceptable, it was still the first time that Arab states offered normal relationships with Israel. However, there were rarely any “good offices” offered by the UN or the US, both the Arab world and Israel is holding their position tightly. In 2007, Arab leaders, threatened to in 2008 withdraw their proposal unless Israel explicitly expresses an acceptance of the initiative.(Arab states, 2008) What is clear, then, is that the role of the UN in this peace process in the Middle East is vague. It was often the US and the parties that appeared to take initiatives according to intenrational law and the political background at that time. Other than “resolution-making”, the UN’s role in the Middle East was actually unclear. The reason could be that Israel is one of the key allies of the US, and Israel’s interest is believed to have a tight linakage with US’ policy in the Middle East. However, the US as a mediator has not brought any significant progress to dispute settlement in the Middle East. Because of its unique role in the world, the United States has a responsibility to display leadership and courage in helping the two sides achieve a just and lasting peace. (Siniora, 2007)
Finally, some unique features of the United Nation Security Council system may affect its function and effectiveness in the Middle East. For instance, the consequence of violating a UNSC resolution is not clearly defined. The UN has not condemned Israel several times in the past over their violation to the resolutions, but no further actions have been taken thus far. So, in practice, the enforcement of these resolutions becomes consequently weak as the UN is not authorized to carry out interventions in a delinquent state even if it has violated a resolution. This drawback has become very clear during the recent crisis in Sudan. Furthermore, as we have discussed above, there is a strong political linkage between Israel and the US. Thus, the US as one of the five Permanent Members of the Security Council might take advantage of the Security Council system in order to defend its position in the dispute. For example, the United States used its veto power that blocked a UNSC resolution defined Israel’s construction of the wall in the occupied territories as illegal, whereupon the US was blamed by some countries for creating barriers in a process to a clear conclusion. The veto power of the “Big 5” in the Council has been under criticism for a long time. The question is more critical when one of the five has a genuine link with the effectiveness of a resolution. Doubtlessly, these features can greatly influence the role of the Council. The situation cannot be changed unless there is reform of the UNSC system in the future.   

3.2.3 The Role of the ICJ in the Conflict
ICJ has not played an important role in the Arab-Israeli conflict in the past. However, it has performed more actively in the Palestinian-Israeli conflict in recent years.

The On December 8, 2003, the United Nations General Assembly adopted Resolution ES-10/14 embodying a request for a non-binding advisory opinion from the International Court of Justice on the “legal consequences arising” from the construction of the barriers.(Bekker, 2003) The hearing began in February 2004. Due to the fact that the Palestinian Authority is not a member to the court, the ICJ allowed the Palestinian Authority to make a submission as a UN observer and a co-sponsor of the UNGA resolution. On July 9, 2004, the International Court of Justice issued its opinion against the barrier, calling for it to be removed and the Arab residents to be compensated for any damage done. The Court advised that the United Nations General Assembly, which had asked for the ruling, and the Security Council should act on the issue. (Background, 2008) Furthermore, the Court saw that its ruling regarding Israel's invasion of the West Bank entails that Israel be considered an occupying power and the Palestinian lands — the West Bank, East Jerusalem and the Gaza Strip — occupied lands to which apply the Hague Regulations and the Fourth Geneva Convention, as well as the integrity of international humanitarian laws. (Barrat, 2004) Thomas Buergenthal was the sole dissenting member of the 15 judges on this ICJ panel. In his declaration he concluded that the court should have declined to hear the case since it did not have before it "relevant facts bearing directly on issues of Israel's legitimate right of self-defense" (Buergenthal, 2004).

The reactions from Israel and Palestine are different:
The Palestinian Authority as well as the governments of Lebanon, Syria, Jordan and Egypt welcomed the rulings of the ICJ. Palestine leader Arafat called the Advisory Opinion “an excellent decision” and “a victory for the Palestinian people and for all the free peoples of the world.” Besides, many human rights organizations such as Amnesty International stated a pro-ICJ position. 

Israel indicated a willingness to cooperate with the court at the very beginning, while noting in the mean time that the Advisory Opinions of the ICJ were not binding. On February 12, 2004, Israel wrote to the court, rejecting the authority of the ICJ to rule on the case. An official announcement was made later in January 2004, where Israel refused to recognize ICJ authority to rule the issue in West Bank Both the US and Israel rejected the ruling after Judge Buergenthal had made the declaration. Colin Powell stated that that barrier was effective against terror, and noted that the ICJ ruling was not binding, but insisted that Israel not use the barrier to predetermine permanent borders. (Buergenthal, 2004)

A more critical situation was created later in the same year. On July 13, 2004, by a vote of 361-45, the House of Representatives condemned the misuse of the International Court of Justice by a plurality of members of the United Nations General Assembly to criticize Israel's security fence and infringe on its right to self-defense. The House resolution said that involving the Court in this political process was likely to undermine its reputation and interfere with a resolution of the Palestinian-Israeli conflict. The resolution also condemned the Palestinian Authority for failing to fulfill its road map commitments. The House warned that nations which used the Court's advisory opinion to undermine the peace process would risk harming relations with the United States. (House, 2004) Although the UN General Assembly passed the Resolution ES-10/15 in response one week later, it was finally vetoed by the US, Israel and eight other nations, while one hundred and fifty other nations voted in favor.
It is obvious that a lack of a binding effect is a deadly drawback to the rulings of the International Court of Justice in the case of the Palestinian-Israeli conflict. The “reminder” made by Israel before the ICJ hearings suggested that state interest rather than judicial fairness would matter at last. Furthermore, the rulings and advisory opinions of the ICJ were proved “challengeable” in this case due to the fact that they are not binding. In addition, contrary to some UN resolutions, the court’s decisions are still of a legal rather than a political nature. Regardless of the positions of the parties to the dispute, most other nations and IO were in favor of the rulings of the ICJ, which illustrates that the ICJ is still presenting a just and fair position that can be accepted by the international community.    

3.3 Summary

The case of the Arab-Israeli conflict shows us a picture of the development and its enforcement bodies in a serious dispute.

There are numerous treaties and new codifications achieved during the dispute. They have provided an adequate legal basis for the solution of the dispute. Furthermore, the legal documents have created a reliable framework in the dispute settlement. Although it is often challenged by national laws that are of a political nature, international law has proved that it is more reliable and is more easily to be accepted by the international community. During the dispute, doctrines and documents of international law are usually the primary sources that parties to dispute referred to.

However, the enforcement of international law is pushing international law to a dilemma in the Middle East. Although there is clear legal basis for the consequence of the conflict between Israel and Arab states, some crucial features of two main enforcement bodies of international law, the UN Security Council and the International Court of Justice, have become barriers in the actual enforcement of international law. The position of international law could be very difficult when the US and Israel tried to defend their state interests. The fact that international law does not contain a police force that is able to monitor and control the actual enforcement of law by different nations as can be found in a national law system. On the contrary, the US as the “world police” is able to interfere the enforcement of international law in practice. It is hence rather difficult for international to play the most essential role in a dispute involving so many parties. The real situation also shows that states themselves are far more active than the UN and the ICJ in process of the dispute settlement. It is in fact the states that are enforcing international law, and this kind of enforcement is on a legal basis that consists of state interests, national law documents and international law sources.

The future of the Palestinian-Israeli conflict remains unclear neither is the future of international law in this area. International law is not likely to shape the politics in the Middle East unless there is a reform in both the UN and the ICJ system. 

Part 4

Conclusion
Judging from the long -lasting dispute in the Middle East and other cases in the Post Cold War Era, we may see that the implementation of international law consists of numerous elements. These elements, including the law itself, enforcement of the law, judicial bodies of international law and states interests, present a challenging situation for international in contemporary political world. Some of them have helped international law in promoting its role, while the others have become barriers for the development of the law. Generally speaking, international law is a competent in providing the legal basis and framework for parties of disputes, which has become an indispensable part of dispute settlements. However, the shortcomings of the international law system, especially its weak enforcement make it not as strong as it should be in practice. In some big cases, it is political interests rather than legal facts that are shaping the progress of a dispute. 
It is hard to make one conclusion on the role and effectiveness of international law in dispute settlement, due to the fact that the background and the parties involved are different in almost every case. A simple conclusion might not be convincing. In general, there are three main kinds of international disputes in contemporary political society.

Firstly, there are disputes that are caused by only one state who is being considered threatening the peace in its region. Examples of this kind of dispute are the crisis in Somalia and Sudan. In these cases, a serious breach to international law is obvious. Substantive operations will be immediately agreed by the UN according to the pressure from the international community, and the enforcement will become relatively easy.
Secondly, there are disputes between parties who are neither one of the five Permanent Members of the UN Security Council nor an important ally of any of them. These cases might be more complex than the ones in the first category in that they are also linked with state interests. Yet, one case is not likely to get much attention from the Security Council unless it is extremely controversial (which is rare in reality). In practice, many of the cases brought to ICJ could be placed in this category. The willingness to protect state interests and the non-binding nature of the ICJ usually resulted in poor results and a high cost to these cases.
Finally, there are cases that involve one of the five Permanent Members of the UN Security Council. As has been discussed in the case of Israel, it is extremely difficult for parties to this kind of disputes to make compromises. The unilateral policy of one of the parties (usually the US), the veto power of the “Big 5”, historical and religious consideration and many other factors may have unforeseen impacts on international law. Besides, international law is also likely to become a legal and diplomatic weapon for certain powers. In fact, international law is always weak in these cases. 

The future of international law is unclear. On the one hand, there some potential disputes that could be as serious as conflicts in the Middle East, i.e. the Taiwan Dispute. It is unforeseen which elements will become essential at that time. On the other hand, should there be a significant reform in the UN system and international law system, the present situation of international will definitely be changed.  The only argument we may make now is that the future of international law is tightly linked with the world pattern and the development of contemporary politics.
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