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Executive summary

Established out of the desire to bring humanitarian relief in man-made human disasters, such as war and other armed conflicts, international humanitarian law (IHL) prescribes the legal obligation of the conflict parties and armed forces to permit ICRC’s humanitarian operations. All over the world the ICRC conducts such operations in order to alleviate the suffering of the people affected by war and conflict. However, it is not easy for the ICRC to gain humanitarian access, for the organisation is being confronted with many different dilemmas while negotiating its way in into the war-affected territories. In order to reach the most vulnerable victims of war, the ICRC upholds its principle of neutrality so to safeguard their human rights, but this raises the question whether or not such principle is only further prolonging the disaster situation of the victims it seeks to protect. Apart from the ICRC, the whole humanitarian community is confronted with a moral issue: whether it is more important to neutrally assist the people in need, or to address their situation and call for more intervention. 

Conflicts from the past as well as several current conflicts depict such dilemmas, wherein neutrality is often being (mis)conceived as something that is naïve or passive, since one cannot speak out about the committed atrocities. Since the ICRC has the legal authority to monitor the adherence to IHL, it is criticised the more for its practice of confidentiality, where such atrocities are kept publicly silent. This draws a line between the humanitarian charity work and justice. Neutrality is, according to the greatest part of the humanitarian community, not a part of the latter, nor is the ICRC perceived to be participating in the process of calling the guilty ones to justice. The ICRC is aware of the fact that one cannot defend both charity work and justice, but argues, that it is not concerned with passing judgements on who is ‘good’ or ‘bad’, ‘guilty’ or ‘innocent’ in a war or conflict. Its main purpose is to gain access to the most vulnerable war-affected populations, in order to bring them the necessary supplies for survival. So the neutrality is indeed solely based on humanitarian grounds, it, however, brings no end to the conflict. Therefore, argued by others is, what is the point of the humanitarian action then?

The humanitarian crisis in the former Yugoslavia as the current one in Darfur, Sudan, both show the divergence of the humanitarian world on such issues. Anyway, throughout the history, as well as today, the ICRC persists to act according to its principle of neutrality, safeguarding the human rights of detainees and internally displaced persons (IDPs) as a first. It will preserve its principle in order to gain access, perhaps because it is essential to have at least one organisation in the humanitarian community, which can get to the worst places of armed conflict (Moorehead, C.; 2005, Crisis of confidence, par. 30). Jean Pictet, therefore, correctly implied that the ICRC has chosen long before to be the defender of charity instead of justice (Chandler, D.; 2001, p.12), while the discussions of the rightfulness of the use of the principle of neutrality goes on. 
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Introduction

‘The objective of international humanitarian law is to limit the suffering caused by warfare and to alleviate its effects. Its rules are the result of a delicate balance between the exigencies of warfare ("military necessity") on the one hand and the laws of humanity on the other. Humanitarian law is a sensitive matter and it suffers no tampering. It must be respected in all circumstances, for the sake of the survival of human values and, quite often, for the sheer necessity of protecting life. Each and every one of us can do something to promote greater understanding of its main goals and fundamental principles, thereby paving the way for better respect for them. Better respect for humanitarian law by all States and all parties to armed conflicts will do much to help create a more humane world.’

(ICRC, 1998, International humanitarian law and the protection of war victims, par. 7).

International humanitarian law (IHL) regulates legal behaviour during times of war and armed conflict, while the International Committee of the Red Cross (ICRC) is the organisation at the head of the mission to protect the most vulnerable victims affected by war and armed conflict. This means that IHL is not the law that approves or disapproves of any war and conflict, but it strives to regulate the rules in which combat is conducted. It strives to alleviate human suffering and it stands in for the rights of those who have nowhere else to go, nor nobody else to turn to. This last sentence correctly implies that the ICRC makes no distinction between the victims of war based on political, religious or ideological beliefs. The organisation upholds its principle of neutrality in order to be able to assist all victims affected by war. That is why the organisation takes no stand in any political, religious or ideological belief, so to not further jeopardize the lives of the most vulnerable victims of war. Neutrality, in this sense, serves only to protect the war-affected populations. 

However, in practice the ICRC stumbles on a lot of difficulties, which raise questions whether or not the principle of neutrality does more harm than good, especially to those it seeks to protect in the first place. It seems to be the biggest dilemma the ICRC has to deal with in its humanitarian assistance and relief operations. In this thesis, therefore, the central question is elaborated to: Should the ICRC reconsider its principle of neutrality if it would help the dissemination of and compliance with international humanitarian law to be more efficient and just? In order to answer the central question, the following sub questions are posed: Who is the ICRC? What is the principle of neutrality? What are the controversies within the principle of neutrality? How does the principle of neutrality assist the humanitarian relief and assistance policy? The questions are all answered in a different chapter. The last question is answered through two different case studies (both discussed in separate chapters): the past war in Bosnia and Herzegovina and the current conflict in Darfur, Sudan.  

In order to obtain the relevant information for the thesis, research has been mainly conducted through desk research. Informative reports, documents and articles from the ICRC were the most valuable source of information, especially in order to describe the rules of IHL and the experiences of the ICRC on the field. Also, literal material has been used to underline the different issues within the principle of neutrality during times of war and in the humanitarian assistance. Furthermore, the case studies of the war in Bosnia and Herzegovina as well as the ongoing conflict in Darfur, Sudan, show the different issues and controversies around the principle of neutrality during the humanitarian assistance on the field. The last resource to be mentioned is the interview and e-mail correspondence with a Red Cross legal adviser of international humanitarian law, which helped to depict the relationship between the principle of neutrality and IHL. 

This thesis does not intend to prescribe what is right or wrong or to pass judgement in any way on the rightfulness of the humanitarian assistance. This thesis only intends to depict and explain the different controversies which (can) occur while one is delivering humanitarian assistance. Even though judgements are not passed on the legality of a conflict or war, the organisations connected to the disaster relief - initially a form of a good cause - are constantly confronted with different moral dilemmas and are often challenged to answer to the question of what is the right thing to do. The ICRC is no exception to this, since the organisation is often confronted with its principle of neutrality, while delivering humanitarian relief. This issue is highlighted in the already very complex situation of disaster relief in territories torn apart by conflict and war.     

Chapter 1 The International Committee of the Red Cross - ICRC

The International Committee of the Red Cross (ICRC) is a private humanitarian institution, founded in 1863. It is headquartered in Geneva, Switzerland. The ICRC founded in the same year the International Red Cross and Red Crescent Movement together with the International Federation of Red Cross and Red Crescent Societies (IFRC) and the National Red Cross and Red Crescent Societies (ICRC, 2006, ICRC in action, p. 1). The ICRC is governed by an Assembly, an Assembly Council and a Directorate. The Assembly is the supreme governing body, whereas the Assembly Council is a subsidiary body to it, to which certain of its powers is delegated to. Jakob Kellenberger is at the head of both of these bodies (ICRC decision-making structures, 2010, par. 1 + 3). The Directorate is the executive body of the ICRC, chaired by the Director-General, currently Angelo Gneadinger (ICRC Directorate, 2009, par. 1). 

Mission

The international community mandated the ICRC to be the guardian of international humanitarian law (IHL). Its mission is stated as follows:
‘The International Committee of the Red Cross (ICRC) is an impartial, neutral and independent organisation whose exclusively humanitarian mission is to protect the lives and dignity of victims of armed conflict and other situations of violence and to provide them with assistance.

The ICRC also endeavours to prevent suffering by promoting and strengthening humanitarian law and universal humanitarian principles.
Established in 1863, the ICRC is at the origin of the Geneva Conventions and the International Red Cross and Red Crescent Movement. It directs and coordinates the international activities conducted by the Movement in armed conflicts and other situations of violence’. 

(ICRC, 2008, The ICRC’s Mission Statement, par. 1-3)

As the mission statement makes clear, the ICRC is an impartial, neutral and independent organisation, which means that its humanitarian aid and relief is based on the needs alone of the most vulnerable victims of war and armed conflict. This means that the organisation does not make any difference between the victims based on religious, racial, political or ideological beliefs. In addition to that, the ICRC foresees in the promotion and strengthening of IHL; also a mission officially mandated by the international community. Finally, the last paragraph of the mission statement makes clear that this mandate streams from the Geneva Conventions, wherein the signatories to the four Geneva Conventions of 1949 and the Additional Protocols of 1977 and 2005 have stated that the ICRC is the guardian and promoter of IHL, in which protection is provided to the victims of international armed conflicts, such as war wounded, prisoners, refugees, civilians and other non-combatants (Protecting people affected by war: an ICRC priority, 2010, par. 1 – 3/ICRC, 2005, Discover the ICRC, p. 21). 

A further distinction must be drawn between international and internal armed conflicts, for the first one applies to a conflict in which two or more States are opposed, whereas the latter applies to a conflict between governmental forces and non-governmental armed groups, or between such armed groups only (How is the term ‘Armed Conflict’ defined in international humanitarian law?, 2008, par. 3). The ICRC has a legal mandate to organise relief operations in both armed crises – international or internal – and relies on two sources in order to fulfil its mandate. Firstly, the 1949 Geneva Conventions apply only to the international form of armed conflict. Secondly, the Statutes of the International Red Cross and Red Crescent Movement (Movement) apply to the internal armed conflicts. In both cases, the ICRC visits prisoners, organises relief operations, re-unites families and is active in other humanitarian activities (The ICRC’s mandate and mission, 2010, par. 2).  

Legal status

The ICRC is a unique non-governmental sovereign entity – a neutral, impartial and independent organisation – which is the only organisation mentioned under IHL with a controlling authority, so to say legal personality under international law (Plattner, Denise; 1996, ICRC neutrality and neutrality in humanitarian assistance, par. 19). Both of the ICRC’s mandate and legal status distinguish the organisation from all other intergovernmental agencies, such as United Nations [UN] organisations, and non-governmental organisations [NGOs] (ICRC, 2005, Discover the ICRC, p.16). Under international law UN bodies, such as UNHCR – based on the Refugee Conventions – and ICRC – based on the Geneva Conventions – have legally recognised mandates, whereas NGOs do have not (Tong Jacui, 2004, Questionable Accountability: MSF and Sphere in 2003, p. 179). The UN is an intergovernmental organisation which possesses international legal personality, whereas Amnesty International is an example of an organisation – not-composed of States – with an international scope of operations, but which does not possess international legal personality. The ICRC is also not composed of States, however, it does possess international legal personality (Rona, Gabor; 2004, The ICRC privilege not to testify: confidentiality in action, par. 5). This legal personality enables the ICRC to provide protection and assistance to those in need through its principles of impartiality, neutrality and independence. Through the recognition of the ICRC’s privileges and immunities, the States and international organisations recognize the importance of and acknowledge respect for those principles. The status furthermore provides the ICRC judicial immunity and testimonial privilege – the right not to be called as a witness – and inviolability of its premises, archives and other documents. (Rona, Gabor; 2004, The ICRC’s status: a class of its own, par. 8, 10). 
Identity

In order to live up to the objectives of independent and neutral disaster relief, ICRC’s work can be recognized as twofold. Firstly, the ICRC provides humanitarian aid and relief to the victims of war. In addition to that, the organisation develops and promotes international humanitarian law and humanitarian principles. This observation makes the ICRC unique, since the two different lines are tightly linked together. On the one hand, the ICRC’s operational work - helping the victims - is provided in the framework of international humanitarian law (IHL) and the humanitarian principles. On the other hand, IHL draws on the experience of the operational work. In this sense the dual nature of the ICRC’s work becomes obvious, and it distinguishes the ICRC from all the other (private and intergovernmental) international humanitarian organisations, since these are only concerned with one of the two aspects mentioned above (ICRC, 2009, The International Committee of the Red Cross (ICRC): Its mission and work, p. 401). 
The ICRC and International Humanitarian Law

“Protected persons are entitled, in all circumstances, to respect for their persons, their honour, their family rights, their religious convictions and practices, and their manners and customs. They shall at all times be humanely treated, and shall be protected especially against all acts of violence or threats thereof and against insults and public curiosity. Women shall be especially protected against any attack on their honour, in particular against rape, enforced prostitution, or any form of indecent assault. Without prejudice to the provisions relating to their state of health, age and sex, all protected persons shall be treated with the same consideration by the Party to the conflict in whose power they are, without any adverse distinction based, in particular, on race, religion or political opinion. However, the Parties to the conflict may take such measures of control and security in regard to protected persons as may be necessary as a result of the war.”

Article 27- Fourth Geneva Convention

International humanitarian law (IHL) is a compilation of rules that protects the rights of human beings in times of war. It is a set of rules which seeks to limit the effects of armed conflict (What is international humanitarian law?, 2004, par. 2). Examples of these rules are the prohibition on civil attack and the use of chemical weapons. Furthermore, the rules seek to protect the people who are not (or are no longer) taking part in hostilities, such as wounded or sick fighters, prisoners of war, civilians, and medical and religious personnel. A big part of these rules is set up in the four Geneva Conventions of 1949
. They have been developed and supplemented by the Additional Protocols of 1977. Nearly every state in the world has agreed to be bound to these rules (ICRC, 2004, What is international humanitarian law?, par. 7). As mentioned before, the ICRC is the leading organisation which sees through that these rules are respected by the States bound to them. Furthermore the organisation develops the awareness of IHL, by centring its work and action on individuals and communities directly affected by fighting, such as the weapon-wounded and endangered civilians, but also Internally Displaced Persons (IDPs) that are fleeing the battle zone and detainees, which risk ill-treatment or disappearance (ICRC, 2004, What is international humanitarian law?, par. 4). 

Fundamental principles

The ICRC has built its program of humanitarian assistance on seven fundamental principles:

· Humanity;

· Impartiality;

· Neutrality;

· Independence;

· Voluntary service;

· Unity; 

· And universality (ICRC, 1996, The fundamental principles of the Red Cross and Red Crescent, p. 1)

These fundamental principles are the core principles in the humanitarian assistance, and they are tightly linked together: if one is, for example, not impartial, it is difficult to be neutral. The same thing is with independence. If one is dependant, it is impossible to be neutral. This is a delicate matter, since neutrality demands that the disaster relief should not assist the war aims of any of the parties involved in the war/conflict. This therefore requires the organisation to be independent (HPG, 2004, Humanitarian Rights and Humanitarian Action: A review of the issues, p. 9). In the same respect, if one is independent, one can also easier achieve unity, for one is free from any political and ideological pressure (ICRC, 1996, The fundamental principles of the Red Cross and Red Crescent, p. 8). 

In the humanitarian world there are a lot of organisations active in the field of alleviating the suffering of those in need. These organisations recognize the tight link and importance of some of these principles. They have therefore been put into a document that describes how the humanitarian relief should look like. This is a concept introduced in the Code of Conduct for the International Red Cross and Red Crescent Movement and NGOs in Disaster Relief. The purpose of this code is to safeguard high standards of behaviour and to maintain independence and effectiveness in disaster relief (Annex VI: the Code of Conduct for the International Red Cross and Red Crescent Movement and NGOs in Disaster Relief, 1996, par. 1). Some of the principles mentioned above are inserted in this code of conduct. However, the principle of neutrality is an additional principle to the International Red Cross and Red Crescent Movement, and this principle does certainly not apply to all the other organisations offering disaster relief, since some non-governmental humanitarian agencies (NGHAs) still do lobby for certain ideological and political beliefs, while at the same time they offer only impartial
 relief assistance. 

Chapter 2 The principle of neutrality

In this chapter the principle of neutrality will be discussed. What the exact definition of neutrality is and how it is implemented – in theory as well as in practice – in the ICRC humanitarian operation will be highlighted in this chapter. There are further notes on why adherence to this principle is important, and what dangers the humanitarian operation can face if the principle was to be violated in any kind of way. The neutrality between the ICRC and National Societies will be distinguished, as well as the different facets to the principle. Then, the motivation for the principle will be clarified, while taking further notion of the people and persons the ICRC seeks to protect. Finally, the link between security and neutrality will be discussed.

Definition of principle of neutrality

As argued above the principle of neutrality is one of the fundamental principles of the ICRC, and is defined as follows: 

‘Neutrality: In order to continue to enjoy the confidence of all, the Movement may not take sides in hostilities or engage at any time in controversies of a political, racial, religious or ideological nature.’  

(Weller, Marc; 1998, The relativity of humanitarian neutrality and impartiality, par. 31)

The principle serves a certain purpose, which is defined as ‘action’, which should lead to a goal (ICRC, 1996, The fundamental principles of the Red Cross and Red Crescent, p. 7). Neutrality is the action, used as the tool to negotiate access, in order to achieve its goal: bring disaster relief to the prisoners of war and other war-affected persons. The ICRC seeks to establish dialogue with all actors involved, and the principle of neutrality seems to be the only tool, which can achieve such desire. This is also sometimes described as the intermediary role of the ICRC, since it enables the organisation to reach out to the victims, while also maintaining in dialogue with all other actors involved (Kraehenbuehl, Pierre; 2008, The neutral intermediary role of the ICRC: at the heart of the humanitarian action, par. 2). According to the ICRC, the organisation ‘benefits’ from the principle of neutrality, since this allows the organisation to enter war-affected regions with its relief convoys displaying one of the Movement’s emblems, and it assures the well being of its volunteers working in the conflict areas (ICRC, 1996, The fundamental principles of the Red Cross and Red Crescent, p. 7). 

National Societies
Some opponents to the principle of neutrality claim that it is not possible to be neutral in conflict situations. However, it is assumed that it is easier for the ICRC to stick with its principle of neutrality, whereas for the National Societies this is much more difficult, since they are more directly involved in the conflict while delivering humanitarian relief. The National Societies carry out the humanitarian activities in their own countries according to the local needs, whereas the ICRC is a reference on IHL, and which contributes to the development of the National Societies (ICRC, 2002, What is ICRC’s relationship with National Red Cross and Red Crescent Societies?  par. 2, 4). This means that, the National Societies and ICRC both share the responsibility of providing assistance to victims of war. In a country affected by armed conflict they work together, where the ICRC coordinates all input of the Movement, and where it supports the National Societies in fields of operational management and the development of human resources etc. (ICRC, 2005, Discover the ICRC, p. 45). As such, the National Societies are on a daily basis more confronted with threats like “whether you’re with us, or against us”, thus more confronted with its principle of neutrality (ICRC, 1996, The fundamental principles of the Red Cross and Red Crescent, p. 7). This means that the National Societies are more directly involved in the humanitarian assistance ‘at the crime scene’, and as such, they will have to deal with more controversies around the principle of neutrality than the ICRC.

Military and ideological neutrality
Nevertheless, the principle of neutrality is a fundamental one to the ICRC. Within this principle, two facets are to be distinguished:

· Military neutrality: This means that in a situation of conflict, the organisation should not act in any kind of way, which could provoke the conduct of hostilities by any party involved to the conflict. This means that the National Society volunteers must not interfere with the military operations in any kind of way (ICRC, 1996, The fundamental principles of the Red Cross and Red Crescent, p. 7). 

· Ideological neutrality: This form of neutrality means that one stands apart from all political, religious or ideological controversies and beliefs, at all times. This is necessary in order to be able to continue undisturbed with its humanitarian activities (ICRC, 1996, The fundamental principles of the Red Cross and Red Crescent, p.8/Plattner, Denise; 1996, ICRC neutrality and neutrality in humanitarian assistance, par. 30). 

The first one means that the ICRC will not choose sides nor engage in any kind of way in a conflict. The second one means that the organisation will not accept any other ideology than its own (the principle of humanity). This confirms that the ICRC cannot take sides in any political controversy, internal or international, no matter what the issue (Kalshoven, Frits, 1989, p. 7).  
There are different problems, which could occur if both of these forms of neutrality were to be left disobeyed. Examples of violations of military neutrality are: hiding weapons in a hospital or transporting able-bodies combatants in an ambulance. These kinds of violations weaken the system of the protection embodied in IHL, since the tools, which are to protect IHL, are misused for purposes that violate international humanitarian law. The violations would divert the volunteers of the Red Cross/Red Crescent Societies from their humanitarian purposes, since they are not offering humanitarian assistance anymore. They are participating in the conflict from the moment that they have decided to commit such violations, which on its turn can further provoke the conflict/war. It goes without saying that this seriously put lives in danger by fostering mistrust (ICRC, 1996, The fundamental principles of the Red Cross and Red Crescent, p. 7/IFRC, Principles and values: Neutrality, par. 8).

A violation of the ideological neutrality can take place when a National Society would express sympathy for a political figure, which would be able to take advantage of a Red Cross/Red Crescent Society membership. This could lead to a decline in membership by the opponents to this political figure (ICRC, 1996, Fundamental principles of the Red Cross and Red Crescent, p. 8). These memberships are of course very important, since the organisation is financially dependant on their donations. There are several other examples one can think of when violating this form of neutrality, all of which could lead to the victims’ distrust towards the ICRC.

Motivation for the principle of neutrality

In his book Humanity for All: the International Red Cross and Red Crescent Movement, Hans Haug explains the motivation of neutrality of the Red Cross. According to him the motivation is founded on the idea that taking sides in a conflict may estrange or deceive one side or the other. This means that these sides can be pushed away, which would mean a loss of confidence. However, confidentiality is significant, for only where there is general confidence - from the authorities as well as from the population - the ICRC can get access to conflict and disaster victims. Only then can the organisation obtain the necessary support for their protection and its assistance activities. This is crucial, for only like this the National Red Cross and the Red Crescent Societies can be active in the whole territory for all inhabitants, if they enjoy a general form of confidence within that territory (Haug, Hans, 1996, Neutrality as a fundamental principle of the Red Cross, par. 3). However, the ICRC is well aware that it is not neutral, just because it claims to be so. It becomes neutral when the parties to the conflict perceive the organisation to be that way. Only the common – neutral – perception and acceptance among all the parties involved, as the humanitarian operation in Colombia
 shows, can ensure the ICRC’s access to the victims of war (Geremia, Maurizio; Neutrality, impartiality and independence in Colombia, an ICRC perspective, 2010, par. 3, 5, 11).

Furthermore, the neutrality principle is important in order to ensure the unity and universality of the Movement. Disregarding neutrality or taking sides in hostilities can only lead to tensions and contradictions within National Societies and the Movement. The unity and universality of the Movement is in its turn very important in order to create a world community, which comes to the assistance of suffering people everywhere and at all times. In that way these humanitarian activities can be world-wide impartial and efficient. Therefore, the organisation has to observe the principle loyally in times of war and peace (Haug, Hans, 1996, Neutrality as a fundamental principle of the Red Cross,  par. 3).

Prisoners of war and security detainees are one of the most important groups the ICRC seeks to protect. The organisation registers these people in order to prevent them from disappearing. Furthermore, the ICRC is very much concerned with the fate of the forcibly disappeared persons, which face different atrocities of being abducted, detained and sometimes being killed. In such situations family and friends are often kept in the dark about the fate of their loved ones. That is why the ICRC keeps a record of the persons being detained and registers all the persons deprived from their liberty (ICRC, 2006, Concerning the Draft International Convention on the Protection of All Persons From Enforced Disappearance, par. 3, 9). Therefore, as argued above, in order to be able to reach the prisoners of war, the ICRC builds a relationship – based on confidentiality and trust – with the part(y)(ies) with whom it is to negotiate humanitarian access.

Finally, persuasion is the only way the ICRC can seek for the protection of those who are suffering. In this event it is necessary that the ICRC and National Societies are at all times willing to speak to (even corrupt) officials who are responsible for violations of human rights and IHL. Only like this, the ICRC can speak out on behalf of those to whom speech is denied (ICRC, 1996, The fundamental principles of the Red Cross and Red Crescent, p. 8-9). This also explains why the ICRC cannot pass judgement on the violators publicly: it is meant to protect the victims and prisoners of war. 
Security and neutrality

In the humanitarian community there are two different theories concerning the relationship between security and neutrality. Firstly, the traditionalists claim that neutrality is now more important than ever before, because of the security issue. According to them, it is very important to have the status of being neutral, otherwise the belief that one could be at the service of an occupying force can be created. This on its turn could endanger the safety of the humanitarian workers on the field. This means that the entire humanitarian work depends on the consent, trust and support of the affected population, which will only be given to the humanitarian workers if they are perceived as truly impartial, independent and neutral. Also, according to the traditionalists, it is up to the local population to guarantee its own security. So, it is not up to the occupying force to safeguard the security of the population. 

On the other hand, the pragmatists believe that the impact of security concerns the traditional notion of neutrality. This means that without the security improvement, there would be no effective humanitarian response and ultimately no development in the country affected by war. So, this theory is not dealing with the security of humanitarian workers, but rather with the security of the average citizen (Caillaux, Denis, 2008, p. 256-258). 

Chapter 3 Controversies with the principle of neutrality

“To the ICRC, neutrality does not mean aloofness, but compassion for war victims…” 

(ICRC, 2003, Principles under fire: does it still make sense to be neutral?, par. 3)

As noted before, in the development and practice of IHL, the ICRC is deeply associated with its principle of neutrality. However, within the humanitarian community, the discussion is going on, on whether or not it is morally appropriate to stick with this principle. The issue has become very controversial, for some organisations firmly believe that the maintenance of neutrality in cases of war crimes is the same as being compliant with it. For example, Médicens sans Frontièrs (MSF) criticises the incompatibility between neutrality and justice (Plattner, Denise; 1996, ICRC neutrality and neutrality in humanitarian assistance, par. 4). The controversy goes even that far, that some believe this is standing in the way of a permanent and just political solution (Ku, Charlotte; Caceres Brun, Joaquin, 2003, Neutrality and the ICRC contribution to Contemporary Humanitarian Operations, p.56). This raises the question whether it is more important to help the victims no matter what, or should the humanitarian aid be stopped when conflicting parties are only benefiting from the offered relief activities. 

Negotiations

Since the creation of ICRC, it has tried to fulfil its mission of being “first in and last out” of any war zone (Ignatieff, M., 2007, p. 247). As IHL already puts ICRC in charge of its coordination and promotion, it is often the only organisation allowed to enter the territory of a country at war. The ICRC believes that the principle of neutrality is the only tool in order to be able to negotiate access. This however created the question of how far the ICRC will go to actually negotiate its way in.

The Committee struggles on a daily basis with this delicate matter. Whether the conflict is internal or international, the negotiations that take place can be very difficult and they may demand certain conditions, which can put the organisation through a moral controversy. In cases of internal armed conflict, there is no government, which will acknowledge to have lost control over parts of its territory. That is why these governments claim to have the right to determine who will be admitted to the country and to the parts where insurgents might have taken over the control [which also may have their own criteria for admission] (Kalshoven, Frits, 1989, p. 15). These are complicated situations, which are difficult to resolve, and which put the ICRC – and all other humanitarian relief organisations – through a moral problem: whether they should respect the claims of the government, even if they are absolutely absurd.
Misconceptions

In the next section five different misconceptions on the principle of neutrality will be discussed. At the hand of these misconceptions, as perceived by the ICRC, the different issues will be further elaborated with other views regarding the principle of neutrality. 

According to the ICRC, one of the misconceptions would be that neutrality is naïve. This means that humanitarian action cannot be apolitical. The ICRC disagrees, for even in situations where political repercussions do appear, the organisation claims that these only happen on humanitarian grounds (Principles under fire: does it still make sense to be neutral?, 2003, par. 4). The international humanitarian aid organisation Médicens sans Frontièrs
 (MSF) affirms that the humanitarian aid operation is one of the most apolitical actions of all, since the humanitarians cannot stop the violations against humanity. It is a political responsibility to bring peace. However, even if the humanitarian operation cannot bring peace, it can raise the right political implication, if the humanitarian action and morality are taken seriously (Dr. James Orbinski, The Nobel Peace Prize speech, 1999, par. 21).

Another misconception would be that neutrality is a smokescreen. This would mean that humanitarian agencies always belong to a certain opposition, with a certain (political) agenda, in order to topple a certain regime or to put pressure on an occupying force. There are a lot of organisations, which are considered to be humanitarian, even though these organisations have different goals and mandates. Some of them are in fact tied to political movements, either opposing their governments or being instruments thereof. The ICRC, however, claims that a humanitarian operation cannot be a tool of a government’s foreign policy (Principles under fire: does it still make sense to be neutral?, 2003, par. 5). Contradictory to this, both authors, Hendrickson and Keldor, believe that the NGOs are undertaking tasks which the international community is unable, or unwilling, to fulfil. When NGOs are supported and promoted by Western policymakers to fulfil their – humanitarian – mandates, the humanitarian relief operations thus become perceived as a smokescreen (Groves, Adam; 2008, NGOs in new wars: neutrality or new humanitarianism?, p. 3). The MSF affirms this while stating that the humanitarian action in Bosnia and Herzegovina functioned as a smokescreen in order to hide the political inaction (MSF, 2005, MSF’s principles and identity – The challenges ahead, par. 7).
Thirdly, neutrality is often seen, as something that is passive, for it is perceived to be cowardly, because one is unable to publicly take a stand and condemn violations of human rights and IHL. The ICRC defends its way of work by noting its policy of confidentiality and its power of persuasion
. The organisation is convinced that this is the only way it can put an end on the torture of the victims and prisoners of war (ICRC doesn’t publish its reports on prison visits - how can working confidentially be effective in preventing torture?, 2002, par. 1). The MSF, on the other hand, claims:  

“We refuse to remain silent in the face of what can only be described as grievous human suffering and in the face of massive war crimes. And this calls into question the notion of neutrality and what is neutrality? And from our perspective, neutrality can not be a mask, if you will, or a cover for one’s responsibility to name what is clearly morally unacceptable”.

Dr. John Hoey interview with Dr. James Orbinski, International President of MSF.

(Delvaux, D.; 2005, p. 39)

Although the MSF claims to be a neutral humanitarian aid organisation (MSF, 2010, About us, history and principles, par. 6), it will speak out
. The fact is that the MSF and the ICRC differ in their approach. So where the ICRC has a classicist approach to preserve neutrality (so to be unpartisan), the MSF adopts a solidarity approach in order to abandon neutrality. This means that in order to resolve the issues, MSF finds it necessary to take a political stand (Brubarcher, Barbara; 2004, Moral and practical challenges to NGO neutrality, par. 4-7). Therefore the MSF argues not to be naïve, but pragmatic in the alleviating assistance to those who are suffering (Tong Jacui, 2004, Questionable Accountability: MSF and Sphere in 2003, p. 180).

Anyhow, the ICRC does understand that confidentiality has limits, however, the organisation argues, that this is not the same as being compliant with the committed war crimes. It is true that the ICRC attaches value to its policy of confidentiality, but the organisation also reserves its right to speak out, to publish findings, or to stop its work, when for example the violations are major and likely to be repeated; or when it is in the interest of the threatened war-affected populations (Action by the International Committee of the Red Cross in the event of violations of international humanitarian law or of other fundamental rules protecting persons in situations of violence, 2005, p.397). The ICRC therefore argues that confidentiality is very important in its humanitarian relief operations, although it is not unconditional (ICRC, 2008, Confidentiality: key to the ICRC’s work but not unconditional, par. 8, 13-15). Furthermore it is important to note that the practice of confidentiality is a tool for the organisation to negotiate its way in to prisoners of war (Kellenberger, Jakob; 2004, Speaking out or remaining silent in humanitarian work, p. 601). In order to do that, the ICRC cannot appear to be anything but neutral (Joshi, Mohit, Confidentiality and secrecy is key to Red Cross’ mission, 2009, par. 3 - 4, 7/Pictet Jean, The Fundamental Principles of the Red Cross: commentary, 1979, par. 37). It is therefore incorrect to state that the ICRC is indifferent when it comes to the violations of IHL, since the organisation consistently raises its concerns with the warring parties. Finally, by remaining neutral, the ICRC’s humanitarian assistance will not be able to be used as a political tool (Leino, Jani; 2006, The Indispensability of Neutral Independent Humanitarian Action in Helping Victims of Armed Conflict: A Lesson Learned from the Balkans Conflicts, p. 6).

Fourthly, sometimes there are also misunderstandings between neutrality and the notion of what would be ‘just warfare’. This means that if the war – by some – is perceived to be a just call, neutrality is – according to them – unnecessary. However, the ICRC argues that this “idea of ‘just war’ makes neutrality all the more necessary” (Haroff-Tavel, M.; Does it still make sense to be neutral? in HPN, 2003, p. 3). The ICRC is concerned with jus in bello – laws in war –, the rules which are exclusively concerned with the humanitarian aspects of the conflict. This means that if the ICRC was to pass judgement on whether or not the war was right to begin with, it would rule on issues jus ad bellum, which foregoes its legal mandate. Furthermore it is important to note that if the ICRC was mandated – within IHL – to publicly condemn the ‘guilty ones’, the implementation of IHL would be impossible, since all parties would claim to be victims of war (What are jus ad bellum and jus in bello?. 2004, par. 2). 

In its extension, a fifth argument is used, that under IHL certain victims deserve less humanitarian relief than others, if they (before falling ill) have committed violations of IHL. This belief connects neutrality with guilt in such a way that someone guilty of war crimes does not deserve to receive humanitarian aid himself (Principles under fire: does it still make sense to be neutral?, 2003, par. 9). However, the ICRC underlines the importance of the principle of equality of belligerents before the law of war, which stands in line with the principle of humanity, prescribing respect for all victims of war no matter what the situation is and no matter which party the victims belong to (Bugnion, F.; Just wars, war of aggression and international humanitarian law, 2002, p. 18). This on its turn protects the principle of neutrality, since the assistance shall not contribute to either side of the conflict (Dungel, Joakim; 2004, A right to humanitarian assistance in internal armed conflicts respecting sovereignty, neutrality and legitimacy: practical proposals to practical problems, par. 11).   
Chapter 4 The ICRC in Bosnia and Herzegovina

The war in Bosnia

The civil war in Bosnia started on February 29, 1992, when a referendum was passed on its independence. The Republic of Bosnia-Herzegovina flew apart from Yugoslavia, of which the latter was a multicultural country composed of Serbs (orthodox Christians), Croats (Catholics) and ethnic Albanians (Muslims) drawn by ethnic and religious hatred and rivalry. The Bosnian Serbs did not accept this referendum, which led to a conflict between the three main ethnic groups living within the borders of Bosnia: the Serbs, Croats and Muslims. This led to the murder of 200,000 Muslims – although this is a number not widely acknowledged
 -, and another 20,000 were missing and feared dead, while 2,000,000 had become refugees (Bosnia-Herzegovina 1992-1995 200,000 deaths, 1999, par. 1, 2 + 27). In the Serbian offense, ethnic cleansing
 has been carried out, so to exterminate the non-Serbian population. For this purpose many concentration camps and prisons have been established in order to systematically and methodically execute Muslims and Croats (UNHCR, 1993, Bosnia and Herzegovina, par. 6). 

On December 14, 1995, the leaders of Bosnia, Croatia and Serbia signed the Dayton peace accords, which have officially put an end on the wars in Bosnia and Croatia (The Bosnian civil war 1992-1995, 2000). However, the humanitarian aid effort during the war in Bosnia has raised many critical opinions on the effectiveness of the disaster relief during armed conflicts, of which the critique was mainly raised towards the operational system and the fundamental principles it is based on - especially those of impartiality and neutrality (Kent, Gregory; 2003, Humanitarian agencies, media and the war against Bosnia: ‘neutrality’ and framing moral equalisation in a genocidal war of expansion, par. 1). 

The most complex issues facing the humanitarian assistance in Bosnia and Herzegovina were: 

· The scale of the crisis, which caused the highest number of refugees and displaced persons since the Second World War;

· The ethnic cleansing, as mentioned above, where the displacement of people happened intentionally; 

· Violations of humanitarian principles and law, including the denial of humanitarian access;

· The very high security risks faced by the humanitarian personnel;

· And the involvement of UN troops, in order to support the disaster relief (Young, Kirsten; 2001, UNHCR and ICRC in the former Yugoslavia: Bosnia-Herzegovina, p 782). 

The pivotal organisations involved during the conflict

In the awakening of the war and further during the armed conflict as well as in the aftermath of the humanitarian crisis in former Yugoslavia, the following organisations were the most concerned with the fate of the great number of war victims and the efforts to establish enduring peace among the different conflicting groups within the whole territory: 

ICRC
The ICRC established its first long-term presence in the former Yugoslavia right after the outbreak of the war in Croatia in 1991. Traditionally, the ICRC was mandated to provide protection and assistance to the war-affected populations in the territories of armed conflict within the borders of former Yugoslavia. However, these tasks were soon enough to be blurred with the humanitarian relief efforts of the UNHCR (Young, Kirsten; 2001, UNHCR and ICRC in the former Yugoslavia: Bosnia and Herzegovina, p. 783). 

UNHCR
The UNHCR agreed upon request of the UN Secretary General to lead the UN humanitarian efforts in the former Yugoslavia. The organisation was mandated to provide relief to war victims and to monitor the adherence to the international norms of dealing with civilians in such conflict situations (Stremlau, John; 1998, People in Peril: human rights, humanitarian action, and preventing deadly conflict, p. 10). The organisation endured great troubles with negotiating humanitarian access, while it also suffered great security issues. Furthermore the UNHCR was unable to represent itself as an impartial organisation (Young, Kirsten; 2001, UNHCR and ICRC in the former Yugoslavia: Bosnia and Herzegovina, p. 783).  

UNPROFOR
On February 21, 1992, the UN Security Council agreed upon the establishment of UNPROFOR by its resolution 743 [1992] (United Nations Protection Force, September 1996, par. 9), in order to function as an arrangement “to create conditions of peace and security for the negotiation of an overall settlement of the Yugoslav crisis”  (United Nations Protection Force, August 1996, par. 7). The mandate lasted till March 1995. Its mission was to ensure that the three ‘United Nations Protected Areas’ [UNPAs] in Croatia were demilitarized and that all people residing in them were protected from fear of armed attack. Furthermore UNPROFOR was supposed to assist in the creation of an effective humanitarian relief (Cutts, Mark; 1999, The humanitarian operation in Bosnia, 1992-95: dilemmas of negotiating humanitarian access, p. 2), which means that the organisation was to monitor the adherence to the principle of impartiality, secure the consent of the local authorities in order to gain humanitarian access, and to restrict its mission of security to the persons who were bringing the humanitarian relief to the victims of war. UNPROFOR in this way had no mandate to protect the victims of the armed conflict (Stremlau, John; 1998, People in Peril: human rights, humanitarian action, and preventing deadly conflict, p. 10).

NATO
On May 26, 1992, military efforts were being prepared within the context of NATO, wherein the NATO Defence Ministers agreed upon a possible peacekeeping role of the military alliance, although officially was declared that this did not mean that the NATO was going to undertake a military role in Yugoslavia. Under the Helsinki and Oslo Declarations of June 1992, it was agreed that the NATO could support peacekeeping activities under the responsibility of the Commission on Security and Cooperation in Europe [CSCE]
. Furthermore, it was agreed that the peacekeeping was not to entail actions as prescribed in Chapter VII of the UN Charter, although it would take place within the framework of Chapter VIII (Bono, Giovanna; 2003, p. 53-54). The NATO has also contributed to several activities in support of UN peacekeeping efforts
.

As mentioned above, the lines between the humanitarian tasks of the ICRC and UNHCR blurred, when the ICRC temporarily withdrew from Sarajevo in May 1992 – due to a fatal shooting of one of its delegates – (Young, Kirsten; 2001, UNHCR and ICRC in the former Yugoslavia: Bosnia and Herzegovina, p. 783). During this act the UNHCR also became concerned with the assistance of other war-affected civilians, when initially it was only supposed to bring protection to refugees and internally displaced persons [IDPs] (Girod, C., Gneadinger, A.; 1998, Politics, military and humanitarian action: an uneasy alliance, par. 47). To complicate matters even more, the NATO has undertaken a lot of activities in assisting the UN peace operations, which gave a new definition to the manner in which the humanitarian activities were offered: humanitarian militarism
. The ICRC expressed serious concerns on this issue, since such situations raise extra confusion in the conflict situation. Mandates, tasks, means and objectives of all the different organisations become perceived as one, which obviously jeopardizes the acceptability of the humanitarian relief and the security of the humanitarian workers as well as the independent and neutral nature of the relief operation (Thornberry, Cedric; 1996, Peacekeepers, humanitarian aid, and civil conflicts, p 3/Ignatieff; 2007, p. 245-247).  

The ICRC and its humanitarian assistance

The ICRC was, as depicted above, mandated with providing protection and assistance to the most vulnerable victims affected by the war. The annual report 1994 of the ICRC on its humanitarian efforts in Bosnia and Herzegovina shows that the organisation was able to visit over 7,000 detainees and that it provided 297 health facilities with emergency medical supplies. Furthermore, the organisation was able to distribute relief supplies to over 1 million people directly affected by the fighting. Also, as an important part of its program of promoting respect for IHL, the ICRC held dissemination sessions for more than 1,400 members of the armed forces and for 1,800 members of the local Red Cross organisations (ICRC, 1995, Annual report 1994: Conflict in Bosnia and Herzegovina, par. 1). Finally, the ICRC stepped up its information and dissemination campaigns throughout the whole territory of former Yugoslavia. This was of course necessary in order to be able to reach all the victims of the armed conflict and to improve the security for the humanitarian workers, by explaining the basic rules of IHL, the role of the Red Cross and the respect for the emblem to a as wide public as possible (ICRC, 1995, Annual report 1994: Conflict in Bosnia and Herzegovina, par. 33-34). 

Neutrality issues

It is well known that the ICRC is very committed to its principle of neutrality so it would be able to reach the victims and prisoners of war. However, there are many examples from the past, which show how the principle of neutrality stands in the way of justice and that it – unintended – serves the unjust prolongation of war, causing a greater disaster and much more human suffering. The war in Bosnia and Herzegovina is a war, which depicts such issues. In the following paragraph some of these issues are discussed. The paragraph is divided in several subparagraphs, which demonstrate different issues concerning the principle of neutrality during the humanitarian relief efforts in Bosnia and Herzegovina.

Public silence
A first reproach made to the humanitarian relief efforts in Bosnia, is the fact that the ICRC insisted on keeping its findings of humanitarian law violations publicly silent. By keeping such information silent the international community was completely unable to put into scale the severity and the nature of the conflict. The massacres perpetrated by the Serbian forces and the intention of the Belgrade-directed forces to destroy a great part of the Bosnian culture and society clearly define an act of genocide (Young, Kirsten; 2001, UNHCR and ICRC in the former Yugoslavia: Bosnia-Herzegovina, p 782). However, in the early days the war was misinterpreted as a war between two conflicting parties. The contrary was in fact true, since evidence shows that the Bosnian Serb leadership also took an initiative to separate the Serbian population from the other ethnic groups in the Yugoslavian community. In early 1990 Bosnian Serb militaries were established, which declared several districts and regions within Bosnia as Serb autonomously. These areas in northern, eastern and western Bosnia were supposed to link Serbia proper with the Serbian areas in those territories. In these areas, in fact, the ethnic cleansing was conducted (Campbell, D.; 2002, Atrocity, memory, photography: imaging the concentration camps of Bosnia – the case of ITN versus Living Marxism, Part 2, p. 154). These evidences affirm that the practices of ethnic cleansing were used as a tool for territory conquest (Hartmann, Florence; 2007, p.66). While some believe that the misinterpretation of the war led to the inability of the international community to exactly define the issues and the scale of the war, the ICRC argues that it was among the first ones – in the summer of 1992 - to condemn what was taking place in the detention camps throughout Bosnia and Herzegovina. But the international community was, according to the organisation, not yet ready to listen (Girod, C., Gneadinger, A.; 1998, Politics, military and humanitarian action: an uneasy alliance, par. 20).   

Anyway, the ICRC has been also condemned for the way it was working, especially for keeping crucial information silent when it was in its victims’ best interest to break out the news. In this regard the ICRC has also been criticised for promoting its own interests at the expense of publicly defining the true extent of the crisis. Therefore no rightful action could have taken place in order to end the war. Although these own interests are undoubtedly in the interest of the victims - for its main purpose is to bring disaster relief to those who need it the most - its opponents argue that a public condemnation in any case is more helpful to the victims of war or armed conflict. This public condemnation would then lead to a right and just political effort to stop further violations of human rights. Nevertheless, the ICRC believes that by extending this kind of information to the public it would only jeopardize the mission of the organisation, which would in the end unable the organisation to bring humanitarian relief to those who are suffering (Kent, Gregory; 2003, Humanitarian agencies, media and the war against Bosnia: ‘neutrality’ and framing moral equalisation in a genocidal war of expansion, p. 10-13). 

A turning point into defining the true crisis in Bosnia eventually did come when the concentration/death camps were discovered. This time
 the ICRC helped to bring these atrocities out. However, this all happened indirectly, since the organisation needed to safeguard its impartiality and neutrality in order to be able to bring relief to the victims. So when the ICRC delegates became aware of these camps - where Serbs forces held Muslim prisoners to have them starved, tortured and subjected to summary execution - they provided off-the-record information to some journalists, in order to help to break the story out (Ignatieff, Michael; 2007, p. 246). 

The ICRC, however, quietly remained asking the Serbian forces to comply with the rules of IHL. Knowing that the ICRC will not speak publicly, the ethnic cleansing therefore could go on. The ICRC was easily to be suppressed by the oppressors’ guns, for the organisation would not give up its access to the victims of war. In this sense, it was not the humanitarian community, but the armed forces, which controlled the disaster relief during the war in Bosnia (Forsythe, David, P.; 2007, The ICRC: a unique humanitarian protagonist, p. 79, 81, 85, 94).  
Withdrawal from Sarajevo
The ICRC furthermore remained publicly silent after the shooting of one of its own delegates in the beginning of the war, which lead to its withdrawal from Sarajevo. Frederique Maurice was a humanitarian worker, who evidently got shot by Serbian militiamen, who were purposely targeting the convoy in which he was travelling. After the shooting the ICRC was never prepared to publicly accuse the Serbian forces of the atrocity committed to the organisation, which showed that once again the ICRC rather kept the violations publicly silent (ICRC, 1998, Respect for and protection of the personnel of the humanitarian organizations, par. 6/Kent, Gregory; 2003, Humanitarian agencies, media and the war against Bosnia: ‘neutrality’ and framing moral equalisation in a genocidal war of expansion, p.19).  

The organisation, however, did threaten many times, during the war in Bosnia, to withhold its humanitarian assistance, especially when it became clear that the populations, which did not need the relief the most, somehow did benefit from it the most. This raised the critique, that the humanitarian relief was fuelling the war. While the ICRC in this regard showed more often not to be prepared to participate in such practices, by threatening to withhold the assistance, the UNHCR argued that the ICRC was upholding its principle of neutrality too strictly. According to the UNHCR, such withdrawal would mean that the ICRC would be unable to reach any of the victims at all. That is also why in the end the ICRC has been much more ineffective – than the UNHCR – due to its firm insistence to be neutral (Young, Kirsten; 2001, UNHCR and ICRC in the former Yugoslavia: Bosnia and Herzegovina p. 791).
False balancing of atrocities
Later on in the conflict the ICRC was criticised for unjustly presenting the war. The organisation namely accused all parties to the conflict of mistreating prisoners and of upholding detention camps. It is true that on both sides, the Bosnian as well as the Serbian, there were violators of human rights. However, it was proven that the latter had far greater and many more of these camps, where people were kept in detention. Therefore the balance in the atrocities of the combating forces was simply untrue. In addition to this, the war in Bosnia and Herzegovina was of a genocidal nature, where Bosnia as a state and its civilians as a people were fighting for survival – after proclaiming independency. The ICRC was using inaccurate arguments and claims in the media on the coverage of the Bosnian war, which led to the promotion of the Serbian view of the war. This gave the Bosnian Serbs the ability to continue with the intended ethnic cleansing and massacres of the Non-Serbian population within that territory (Kent, Gregory; 2003, Humanitarian agencies, media and the war against Bosnia: ‘neutrality’ and framing moral equalisation in a genocidal war of expansion, p.16, 19). 

Smokescreen
The same accusations have been made towards the Western governments, which have chosen not to intervene. Although the Security Council
 had passed several resolutions, its members failed to implement them all. And even when the severity (genocide of the Bosnian population) of the event became clear, Western leaders condemned all parties to the conflict of conducting practices equalizing ethnic cleansing. Furthermore, even though the parties to the 1948 Genocide Convention
 have a legal obligation to prevent and punish genocide (Hartmann, F.; 2007, 68-69), in this case the political will was lacking to do so. Even when the severe atrocities came out, the Western public still believed an humanitarian – instead of a political – intervention was needed to resolve the issues, which reaffirms that such intervention was to serve as a justification for the lacking political will to interfere (Rieff, D., Dwarkin, A.; 2007, p. 227, 229). So the humanitarian intervention indeed functioned as a smokescreen.

However, when eventually the Western governments agreed upon a military support for the humanitarian operation, this support has been criticised for prolonging the war. As the example of the siege of Sarajevo shows, food was provided to the civilians through the UN airlift. This indeed helped against, what otherwise would have been, starvation of the population. However, the issue is that nothing has been done to stop the siege and the Serbian shelling of the Sarajevo airport, which just prolonged the conflict situation (Rieff, D., Dwarkin, A.; 2007, p. 227). 

Military operation
As depicted above, there were several different organisations – humanitarian and military - bringing humanitarian relief, or protecting it, at the time of the armed conflict. The humanitarian community is divided on the question whether or not the military should provide armed escorts for humanitarian agencies. The ICRC’s view on this issue is that it should not accept military escort, not even if the protection is provided by the UN soldiers, for the organisation would easily be perceived allied to a party involved. This on its turn could endanger the safety of its staff members as well as of the victims it seeks to assist (Studer, Meinrad; 2001, The ICRC and civil-military relations in armed conflict, p.381). For example, the Security Council resolutions more and more started to confront UNPROFOR with the Serbian forces, which linked the organisation also to the humanitarian assistance of the UNHCR. This caused the UNHCR a lot of difficulties while the organisation was trying to negotiate access to war victims. Consent and acceptance of humanitarian principles were being undermined as well as the security of independent and neutral humanitarian relief (Goodwin, Deborah; 2002, p. 60).

Initially, the UNHCR opposed military escort by the UNPROFOR, but when it became obvious that otherwise the humanitarian assistance would be impossible – due to targeted attacks – the organisation accepted it. The cooperation with UNPROFOR indeed limited UNHCR’s independence; however, it enabled the organisation to deliver a great amount of emergency supplies during the whole war in Bosnia and Herzegovina. In fact, more than 80% of the emergency supplies distributed to the victims of war were delivered by the UNHCR. Therefore the UNHCR criticised the ICRC for its strict principle of neutrality, for, according to the UNHCR, the ICRC could have otherwise been more effective in its humanitarian assistance. On the other hand, the ICRC criticised the UNHCR for jeopardizing humanitarian work and the safety of all the humanitarian field workers, by operating under the same blue emblem as the UN blue helmets and by using the same white cars with the blue flag (Young, Kirsten; 2001, UNHCR and ICRC in the former Yugoslavia: Bosnia-Herzegovina, p. 800-801). 

The outweigh obviously has to be made, whether it is more important to deliver effective humanitarian relief, or to portrait oneself as to be neutral even in cases of high uncertainty that one can be neutral at all. Therefore it is argued that the maintenance of neutrality obviously poses more problems than the conflict does on its own. Especially in the way in which the combatant perceives the humanitarian work, including its impartial and neutral way of operating in the field, can be of a great danger to the lives of the humanitarian workers. Especially, as was the case in Bosnia and Herzegovina, all sides perceived the humanitarian operation to be helping the enemy (Morris, Nicholas; 1998, Humanitarian aid and neutrality, par. 4-6).

Negotiating access
The forces, which perceived the humanitarian aid as not neutral, therefore deliberately blocked humanitarian convoys from getting to their destination. Under IHL armed forces are obliged to provide the civilians under its control protection and the necessary goods and services to survive. Furthermore they are supposed to provide the ICRC all facilities so to enable the organisation to deliver humanitarian assistance to those in need (Gneadinger, A.; 2007, Humanitarian principles - the importance of their preservation during humanitarian crises, par. 9). In Bosnia and Herzegovina, however, aid workers were deliberately crossed in their disaster operations. This was mainly because the conflicting parties perceived the humanitarian aid workers as enemies, because they were feeding and resupplying their ‘real enemies’. This was the last thing they wanted: to provide their enemies with food or shelter. So, the more convoys that there were being blocked, the less aid supplies would eventually be delivered to the enemies, and the likelier it would be that ‘the enemies’ would flee. This would eventually lead to ethnic cleansing; the purpose of the war in the first place (Rieff, D.; 2007, p. 225-226). 
The ICRC got caught in the midst of these atrocities. The organisation failed to prevent the massacres committed in Srebrenica as well as other forced displacements. The ICRC was also said to have contributed to the ethnic cleansing by helping to move civilians “out of harm’s way” (Forsythe, David P.; International Committee of the Red Cross, par. 26). It became a custom to the conflicting parties to exchange their detainees, which thus amounted to the practices of ethnic cleansing. The ICRC was put through a controversial issue: its humanitarian work consists of registering detainees and prisoners of war, but if the organisation was to cooperate with the exchanges, it would endorse ethnic cleansing, while if it was not to take part in it, it would not be able to provide protection to the prisoners of war (Girod, C., Gneadinger, A.; 1998, Politics, military and humanitarian action: an uneasy alliance, par. 29-30).

Chapter 5 The ICRC in Darfur, Sudan

The war in Darfur

Sudan is one of the largest countries on the African continent, which gained its independency in 1956, and which has been drawn by a civil war for the last 21 years (Conflict in Sudan: the case of Darfur, 2010, par. 2). The country has two major cultures, Arab and Black African, which both consist of hundreds of ethnic and tribal divisions and all different kinds of language groups. Effective collaboration between all these groups is close to being impossible, since it causes major problems for already some decades now (Sudan civil war, 2005, par. 4). The problems cause an ongoing civil war with the internal displacement of 4.9 million people in the whole country, as of 2009 (IDMC, Sudan: 4.9 million IDPs across Sudan face ongoing turmoil, 2009, p. 6). 

In February 2003 the current conflict in Darfur started, when two rebel groups - the Sudanese Liberation Movement/Army (SLM/A) and Justice and Equality Movement (JMA) - started challenging the government in Khartoum demanding a certain degree of autonomy. In order to stop them, the Sudanese armed forces and the Janjaweed (man on horseback) conducted attacks on villages, even from the air (Feinstein, Lee; 2007, Darfur and beyond; What is needed to prevent mass atrocities, p. 38). The Janjaweed is a militia, backed by the central government, which are attacking Fur, Masalit and Zaghawa villages, using a scorched earth policy
, while also murdering the men and raping the women (Conflict in Sudan: the case of Darfur, 2010, par. 3). The Sudan Liberation Movement as well as the Justice Equality Movement fight to put an end to the economic and political marginalisation of their communities. They also fight so to protect themselves against the attacks of the nomad gunman. The Sudanese government is in the meantime suspected of supporting the Janjaweed in its attacks of massive displacement, killings, looting and mass rape (HPG, 2004, Humanitarian issues in Darfur, Sudan, p. 1). 

After a period of relative stability, the violence and clashes are on the rise again since the end of 2008. The greatest part of the massive killings in Darfur happened in the year leading up to 2004, with especially horrifying spikes in July-September 2003, and the early months of 2004 (Flint J., De Waal A.; 2008, p. 150). After the Comprehensive Peace Agreement, in 2005, stability seemed to be re-established for a while, until the conflict worsened again by the end of 2008. The situation got even worse when the Lord’s Resistance Army (LRA) 
 attacked civilians in Sudan, Uganda, the Democratic Republic of Congo (DRC) and the Central African Republic (CAR), causing the displacement of another 66,000 Sudanese (The ICRC in Sudan, 2009, par. 2-5).

In 2009, the situation notably got worse when new clashes started to take place between the communities, especially in places like Akobo, Nasir and Pibor
. At least 1,200 people died during these attacks and more than 20,000 people got displaced. New clashes have also been caused by the LRA, which also delivered attacks in Sudan – after a failed ceasefire between Uganda and the LRA – leading to the displacement of the Sudanese population. Additionally, banditry and crime has become an increasing concern as well as the fact that humanitarian workers are being abducted and held hostage (Sudan: communities in the south face violence and displacement, while people in Darfur still need support, 2009, par. 1, 8, 10-11). 

As of 2010, Sudan is still drawn by conflict, displacement and insecurity. Despite a ceasefire between the Sudanese Government of National Unity (GNU) and the JEM, periodic conflict continues in Darfur between the opposition groups, the Sudanese Armed Forces, militia and ethnic groups. Although the implementation of the 2005 Comprehensive Peace Agreement continues, the situation is described as very difficult (USAID, 2010, Sudan- Complex Emergency, par. 1-2). There is still no political settlement, nor a political process to resolve the conflict. This, however, is needed, since neither of the conflicting parties has been defeated yet (Meldrum, Andrew; War in Darfur over? Not quite, 2009, par. 10).

Perceived severity of the conflict
According to the Human Rights Watch the government in Khartoum is guilty of ethnic cleansing and crimes against humanity (HRW, 2006, Human Rights Watch World Report, par. 7). The government-backed Arab militias are accused of systematic attacks on black Sudanese peasants, while the government forces are accused of starving black Sudanese to death in concentration camps. The UN also accused the government and the Janjaweed of starving the refugees, which are under their control (Janajaweed, a global shame, par. 1-2). While the Sudanese central government denies any link between the authorities and the Arab Janjaweed militia (Q&A: Sudan’s Darfur conflict, 2010, par. 7), reports by Amnesty International, International Crisis Group (ICG), and Human Rights Watch show that there is clear evidence between the Janjaweed and the government forces (HPG, 2004, Humanitarian issues in Darfur, Sudan, p.2/ Udombana, Nsongurua J.; 2005, p. 1152-1156).   

In contradiction to the USA and some of these human rights organisations, the UN denied that the government and the militia groups were conducting atrocities comparable to genocide
. Initially the UN reported possible genocide and ethnic cleansing (Sudan’s civil war and Darfur, 2004, par. 4), but later came to the conclusion that this was not the case
 (UN rules out genocide in Darfur, 2005, par. 1/ Flint J., Waal de, A.; 2008, p.150). 

ICRC’s conclusions
As explained in Chapter 4, the humanitarian assistance in Bosnia and Herzegovina faced different complex issues. One of those issues was the scale of the crisis. Due to the fact that the severity of the crisis was depicted untruthfully, the international community was unable to act and react adequately. The same thing seems to be happening in Darfur. The ICRC recognizes that in the case of Darfur there is a comparable failure to seize the complexity of the conflict. According to the organisation, judgements like “tribal conflict”, “ethnic cleansing”, “Arabs versus Africans”, “genocide” or “struggle against marginalization” are all labels, but none of them really depict the reality of the situation (ICRC, 2005, Darfur suffering continues, solutions remain distant, par. 3). 

Furthermore it notes:

“All these appellations ignore the fact that beyond the responsibility of this, that or the other body, the one point not open to debate is that these people are suffering the effects of open or latent violence, holding on as best they can and struggling desperately to survive. The suffering is visible in the eyes of the thousands who have taken refuge in camps, or who cling to their hamlets, villages or nomadic encampments. Some observers maintain that the conflict has died down somewhat over the last few months, but the consequences remain as serious and the needs as acute as ever”.

(ICRC, 2005, Darfur suffering continues, solutions remain distant, par. 3)

The ICRC furthermore notes that its main mandate is to promote and guard understanding for and dissemination of IHL. In addition to this, the organisation is supposed to take independent and neutral humanitarian action. But it is not the role of the ICRC to name the situation in Darfur as a conflict of a genocidal nature. According to the President of the ICRC, Jakob Kellenberger, violence always causes suffering, however, referring to the in 2006 concluded United Nations Security Council Resolution 1564, acts of genocide have not been taking place in Darfur (Franco, Fabien; 2007, Darfur: chronicle of a death foretold, par. 4) 

Difficulties within the (ICRC’s) humanitarian assistance

The security and the humanitarian access are some of the greatest issues confronting the humanitarian assistance in Darfur. (USAID, 2010, Sudan – Complex Emergency, par. 5/UN, 2008, Darfur Humanitarian Profile No 33, p.4). The widening gap between the needs of the victims affected by the armed conflict and the restricted humanitarian access to the war-affected territories are of a major concern to the ICRC. The security of its humanitarian workers, which are affected by banditry and criminality in the region of Darfur, is also one of the greatest ICRC’s concerns. Its staff deals with a high level of insecurity due to the several abductions and killings that have had taken place since February 2003 (Nebehay, Stephanie; 2007, ICRC sees “gross violations” by all sides in Darfur, par. 5-6, 8). Especially in 2006 the ICRC was tortured by these atrocities. In that year there was a notable deterioration in the security of aid workers in Darfur. This claimed several lives. The deterioration came after the signing of the Darfur Peace Agreement (DPA) when supporters and opponents of the DPA clashed even more. The armed opposition fragmented and all the groups started to operate independently from each other, which lead to more violence and insecurity in that area (Sudan: Aid worker killed after abduction, 2006, par 2-3/Amnesty International, 2006, Sudan: Darfur: Threats to humanitarian aid, par. 14, 23/Pendergast J., Thomas-Jensen C.; 2007, p. 151). 

Another issue on the ability to provide humanitarian assistance in Darfur is the fact that civilians – which are fleeing to a safer area – are subjected to armed attack; a strategy conducted in order to deny the fleeing civilians access to assistance. This is a violation of international humanitarian law, since signatories (so is Sudan ) to the Geneva Conventions 1949, by customary law, must allow humanitarian relief. The Sudanese government, however, continues to restrict the movement of humanitarian workers in the territories where the armed conflicts are taking place. The Sudanese government is therefore also accused of concealing the hardship of the war-affected victims. But whoever speaks out publicly on the suffering of the Darfurian population, risks an even higher restriction on humanitarian access; in the worst cases the humanitarian workers are being harassed, detained or expelled. As such, Amnesty International and Human Rights Watch have been unable to apply for a visa to get into Darfur since November 2004. However, according to Amnesty International, the human rights violations are of such severity, that they must be drawn to the public. This is needed in order to protect the human rights of the war-affected population, for – obviously – humanitarian aid alone has no effect on the situation (Amnesty International, 2006, Sudan: Darfur: Threats to humanitarian aid, par. 9, 24, 29-30). 

Neutrality

“ICRC's operations in Darfur, where the Organization has eight sub delegations and offices in the three provinces, illustrate the way we are working and the merits of independent and neutral humanitarian action”.  

(Kellenberger, Jakob; 2005, The ICRC in dialogue with the Euro-Atlantic Partnership Council –official statement, par. 12)

Although the divergence on whether or not genocide is (or has been) taking place in Darfur, it has widely been called the first genocide of the 21st century. Issues around the restricted access of African Union (AU) and UN troops, put extra pressure on the humanitarian aid, since this seems to be the only way in which the ‘outsiders’ to the conflict can help relief the disasters caused by the conflict. The appearance that the humanitarian aid is the only hope for the war-affected population is a dangerous one, since several (previous) humanitarian operations in the Horn of Africa have shown that the conflicting parties can use the humanitarian aid as a tool of war. Furthermore, it can exacerbate the causes of war, and it can substitute effective political engagement from donor states (Groves, Adam; 2007, Politics of aid: helping Darfur, p.1).

The international community’s failure to protect the war-affected population of Darfur has raised painful memories of the failure to respond in the Rwandan genocide in 1994
. However, humanitarian organisations are persisting on providing humanitarian relief in the most war-affected regions, even though the Sudanese government is purposefully sponsoring ethnically-based attacks on rebel groups. The government also intentionally intimidates the humanitarian workers so to force them to withdraw (Prendergast, J., Thomas-Jensen, C.; 2007, p. 146-147). Therefore, the Sudanese government continues with its restrictions on the free movement of humanitarian aid workers, while also concealing rather than addressing the situation of the Darfuris. But as already noted, whoever dares to speak out, risks harassment, detention or expulsion (Amnesty International, 2006, Sudan: Darfur: Threats to humanitarian aid, par. 24). 

Therefore, the only solution in order to be able to bring humanitarian relief to the war-affected populations in Darfur is to be neutral, or so the ICRC believes. Eventually, the ICRC is today the only organisation covering the whole situation of Darfur. The organisation is able to help all victims of all factions, whereas the Save the Children had to pull out of the region of Darfur after its staff was attacked in clear marked vehicles. This confirms that the principle of neutrality is the very means by which the ICRC delegates can negotiate humanitarian access to war zones and detention centres successfully (ICRC meets neutrality challenge, 2009, par. 3, 22). However, the humanitarian issues that the organisation is facing in its disaster relief are still high challenging (Udombana, Nsongurua J.; 2005, p. 1150). High challenging because neutrality has its practical implications: it requires that the neutral) humanitarian organisation works in a certain way so one cannot imply support from the organisation to either side of the conflict. This allows the organisation to negotiate humanitarian access to the war-affected areas by assuring that the humanitarian relief will in no way benefit one side or the other (Kahn, C., Lucchi, E.; Are humanitarians fuelling conflicts? Evidence from eastern Chad and Darfur, 2009, par. 11). 

In reality it is very difficult to ensure that the humanitarian relief is of no benefit to any of the parties involved. In the case of Sudan, the central government is party to the conflict. While governments usually waive fees and exempt humanitarian agencies from taxation, the Sudanese government has created additional administrative and bureaucratic obstacles – most of the time with a financial value – to the humanitarian access. In this way, the Sudanese government goes against the facilitation of maximum support for the people in need and gains financial benefits from those who do pay the fees. On the other hand, the people in need endure suffering longer because of the limited humanitarian access. In the meantime the fees, the looted assets and the other stolen food and non-food items do contribute to the war economy. Though it is difficult to tell at which stage neutrality is being compromised (due to the involuntary contributions), it is clear that the losses are contributing to the war economy, and thus cause great inefficiency of the disaster relief. As in the case of Sudan, the aid agencies have therefore been accused of fuelling and prolonging the war (Kahn, C., Lucchi, E.; Are humanitarians fuelling conflicts? Evidence from eastern Chad and Darfur, 2009, par. 12-15).

The criminalised economy causes serious repercussions for NGO operations, because when a country is in war, the domestic production and tax revenues often collapse, which means that there is no financing. However, through plunder, the black market and the external assistance the actors find their resources for finance. Especially the latter depicts the repercussions for NGO operations, since the conflicting parties can use the aid as a resource to sustain and fund the conflict. This means that these NGO operations can lead to unintended political consequences (Groves, Adam; 2008, NGOs in New Wars: Neutrality or New Humanitarianism? p.2). In the case of Darfur, there are many examples of humanitarian aid supplies being hijacked by different conflicting parties. But due to the fact that there are so many warring factions, it is difficult to state who is benefiting from the stolen resources the most (Groves, Adam; 2007, The politics of aid: Helping Darfur, p. 34).  

However, one thing is clear, and that is the fact that such practices exacerbate the conflict. The NGOs are contributing to this, due to their unintended failure to foresee the political consequences of the neutral humanitarian aid. The conflict and the violence are exacerbated, because the humanitarian aid has to pay taxes in order to bring the disaster relief. These taxes in fact finance the war effort (Glaser, T., 1996, Article summary of "Humanitarian NGOs in Conflict Intervention" by Mary Anderson, par. 5). In the case of Sudan, humanitarian aid taxes ought to be paid to the central government, which is a party to the conflict, which thus possibly can benefit from the humanitarian aid.

This situation shows that the Sudanese government is totally in control over who gets access to the war-affected population and who does not. However, its control does not stop at the borders, for the government has its restrictions also on the humanitarian access within the country. This is another exception of the Sudanese government to the ‘usual’ facilitation of maximum humanitarian support for the people in need, since the government restricts the humanitarian relief to certain urban centres and IDP camps, which are under its control. In these camps the numerous lootings and hijackings take place, which on its turn attracts more violence. In the end, the war-affected populations endure more suffering, which in some cases even ask the humanitarian agencies to stop bringing relief in order to stop the violence (HPG, Humanitarian issues in Darfur, 2004, par. 10). This example shows that the humanitarian aid often falls under the control of those who cause the humanitarian disaster in the first place (Glaser, T; Article summary of "Humanitarian NGOs in Conflict Intervention" by Mary Anderson, par. 1). 

The limitations on where the humanitarian relief can or cannot go, only enlarge the human disaster and suffering: a third of Darfur is unreachable due to the restrictions, which leaves a great number of the war-affected population without food and medical aid. Especially in the parts where fighting takes place, the victims are left without shelter, food, water and everything else. These are the humanitarian black spots. No one has any idea what the scale of the crisis in these areas is, since no one is allowed to enter the spots. Meanwhile, the victims run a great risk of falling seriously ill or of dying from malnutrition, which further only expends the crisis’ death toll (Genocide in Darfur: How Sudan covers it up, 2010, par. 9). The latest restrictions for the humanitarian relief were tightened after the International Criminal Court (ICC) issued an arrest warrant for the Sudanese President Omar Al-Bashir in March 2009, charging him with war crimes and crimes against humanity (Barber, Rebecca, 2009, p. 377).

It is clear that certain NGOs, such as the ICRC, do get humanitarian access to bring disaster relief to the war-affected population. However, not even the ICRC nor the other NGOs have guaranteed security, since they are also being subjected to deliberate attacks. So, even though agencies disassociate themselves – as much as they can – from any political discussion, security is not guaranteed (Provocation: NGO neutrality is dead, 2009, par. 7). The Sudanese government is known for its distrust of the humanitarian agencies. At the same time most NGOs suspect and distrust the government. The government on its turn, as well as a great number of the Sudanese population, suspect the humanitarian community in Darfur to be a substitute of an USA invasion in order to overthrow the current government (Real-time evaluations in Darfur: some suggestions for learning, 2005, par. 18). The principle of neutrality is perceived to be non-existent, since the violators believe that it is in fact a violation of neutrality if aid agencies bring humanitarian relief to those who initially tried to escape. According to these perpetrators the agencies have picked their side already by safeguarding the assets of the locals and by bringing them disaster relief. Therefore Fred Cuny once said: ‘humanitarian neutrality in a civil war is a distinctly western concept, not necessarily welcome in the third world’ (Bars, Casey A., Center C.; 2009, Supporting the capacity of beneficiaries, local staff and partners to face violence alone, par. 9). This somehow suggests why the government will never be completely open towards the humanitarian relief operations, since they are considered to be part of a Western invasion. This may also be the reason why aid agencies are, and will be, targeted and attacked. This is not just because they are suspected of cooperation with the Western community, but because they are perceived to be “as wholly a part of the Western agenda” (Provocation: NGO neutrality is dead, 2009, par. 7). Therefore, it is becoming increasingly difficult to be neutral, especially in cases like the crisis in Darfur (Provocation: NGO neutrality is dead, 2009, par. 7). 

Conclusions

The first chapter gives the reader the essential background on what kind of organisation the ICRC is and what its relationship is with international humanitarian law. The ICRC’s mission statement makes clear, that the organisation is a neutral, impartial and independent non-governmental entity, mandated by the international community to be the guardian of IHL. As such, the ICRC seeks to protect the human rights of the victims and prisoners of war by limiting the effects of the armed conflict. The rules regarding the conduct of war have been set up in the four Geneva Conventions, and the ICRC monitors the adherence to it. The organisation centres its action on individuals and communities directly affected by the fighting, most importantly the Internally Displaced Persons (IDPs), which are fleeing the battle zones, and detainees, which risk ill treatment or displacement. 

The second chapter gives the reader more information on what the ICRC’s principle of neutrality exactly means. The ICRC states that it is not to engage in controversies of political, ideological, racial or religious beliefs. Furthermore, the principle of neutrality should be safeguarded in times of conflict as well as in peacetime. In addition to that, the motivation for the principle is outlined as a precondition to achieve confidentiality with the parties to the conflict. Also, since the principle of neutrality is tightly connected to the other fundamental principles of the Red Cross and the Red Crescent Movement, it ensures at the same time the unity and universality of the Movement. Confidentiality is a tool which enables the organisation to negotiate humanitarian access whereas the unity and universality are important principles in order to create a world community, which comes to the assistance of the suffering people everywhere and at all times.

However, the third chapter intends to inform the reader on the different opinions, existing in the humanitarian community, regarding the principle of neutrality. According to the ICRC, these are all misconceptions, which wrongly link the principle to certain assumptions. These assumptions imply that the principle of neutrality functions as a smokescreen, or that it is naïve or something passive. Unjust links are also made to the concept of ‘just war’ and to the judgement of the ‘guilty’ and ‘innocent’ ones, while delivering (neutral) humanitarian relief. The ICRC, however, argues, that neutrality is the only way in which the organisation can reach the most vulnerable war-affected populations (its primary goal), and that it is important to note that the humanitarian assistance cannot be a political tool. This therefore makes a neutral disaster relief necessary. 

Chapter four shows how the principle of neutrality assists the humanitarian relief policy by depicting the ICRC’s operation during the war in Bosnia and Herzegovina, 1992-95. The scale of the crisis, the ethnic cleansing and the involvement of UN troops in order to support the disaster relief, were some of the most complex issues the humanitarian assistance had to face during the armed conflict. The ICRC also faced great criticism on its usual way of work: to assist the victims of war by keeping the committed atrocities publicly silent. Through this, the organisation contributed to the false misinterpretation of the war. The war was initially considered as a fair conflict between all the ethnic groups involved. Later it became clear that it was actually a genocidal and expansionist war at the expense of the Non-Serbian population. Another controversial issue the ICRC faced during the war in former Yugoslavia was the exchange of the detainees between the conflicting parties. Since the ICRC registers the prisoners of war to protect them from forcible disappearance, the organisation was put through a moral controversy: if the organisation was to cooperate with the exchanges, it would endorse ethnic cleansing, while if the ICRC was not to cooperate, it would be unable to protect the prisoners of war.

Chapter five gives another example of how neutrality assists the disaster relief by depicting the current humanitarian crisis in Darfur, Sudan. Several humanitarian organisations claim that genocide is taking place. However, the UN officially stated that such act has not been proven. Other crimes against humanity, however, are proven to be taking place. But without the right intervention to stop the atrocities, the conflict in Darfur goes on. The ICRC is the only organisation that has a wide humanitarian access within the borders of Sudan. However, like the other NGOs, which are bringing disaster relief, the organisation faces great security issues. The fact that the humanitarian workers face harassment or expulsion when they speak out about the atrocities committed to the Darfurian population, shows how much the armed forces are in control. Although the neutrality enables the ICRC to get into the war-affected regions of the country, the organisation is not allowed to call for intervention against the committed crimes against humanity.  

The central question of this thesis “Should the ICRC reconsider its principle of neutrality if it would help the dissemination of and compliance with international humanitarian law to be more efficient and just?” has been explored and analysed throughout the preceding chapters. As a conclusion one could state that the ICRC should reconsider its principle of neutrality, since it causes so many different problems and dilemmas at the heart of the conflict. While the ICRC argues that it is only in the interest of the humanitarian assistance, several examples have shown how the humanitarian aid can exacerbate, fuel and prolong the war through the principle of neutrality. But there are also other issues: if the principle of neutrality is perceived to be a smokescreen - because the political actors are unwilling to intervene in a conflict - then the ICRC is right in its approach to protect the detainees and prisoners of war from ill-treatment or disappearance. The victims in such cases indeed have no one else to turn to. Therefore, the ICRC claims that the humanitarian relief comes to the assistance of those in need, however, it seems to be undeniable that such actions are tightly linked to the political will – or the lack of it – to do something about the situation. It is true that the humanitarian assistance purely comes to help the war-affected populations (in the sense that it is not mandated to bring peace – apolitical –), however, as the MSF states, if the humanitarian assistance and its morality are taken seriously, this could lead to the right political implication. 
In conclusion, it would be necessary to change the strategy in which one is to monitor the compliance with and the dissemination of IHL, if one would like the law to be more effective. For example, the mentioned blocking off of aid in the former Yugoslavia as well as the restricted humanitarian access in Darfur, are examples of violations of IHL, since the signatories to the Geneva Conventions are legally obliged to provide its civilian population with the essential goods to survive. In such cases, it is obvious that there is no adherence to certain rules of IHL. If the ICRC is to monitor this, then the principle of neutrality obviously has no effect in persuading such parties to permit humanitarian access, since they are purposefully blocking it off. Therefore, the ICRC should be able to speak out about this, because on its own, the organisation cannot change the situation, nor can it force the violators to change their behaviour. Only political – perhaps military – intervention can stop the committed atrocities and war crimes by the conflicting parties. But in order to bring justice, the ICRC should speak out. However, history has shown that the ICRC prefers to remain publicly silent, attaching more value to the conduct of charity work rather than to the conduct of justice.
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Appendix 1

“Interview with Dagmar Ravensbergen, Red Cross legal advisor international humanitarian law”, Red Cross Head Office, 

11.02. 2010, The Hague

Interview over de neutraliteit van het Rode Kruis en het humanitair oorlogsrecht

Op donderdag 11 februari 2010 is er een interview afgelegd met Dagmar Ravensbergen (Rode Kruis juridisch adviseur humanitair oorlogsrecht) op het hoofdkantoor van het Nederlandse Rode Kruis te Den Haag, met de volgende vragen:

Waarom is humanitair oorlogsrecht belangrijk en voor wie is het bedoeld?

Het Rode Kruis houdt zich bezig met het recht dat tijdens de oorlog (jus in bello) geldt, en het houdt zich dus niet bezig met de vraag of het in de eerste plaats gerechtvaardigd is om de oorlog te beginnen (jus ad bellum). Dit betekent dat het Rode Kruis zich voornamelijk bezighoudt met de rechtsbescherming van de mensen die het meest te lijden hebben onder dergelijke conflicten, zoals zieke en gewonde militairen, burgers en krijgsgevangenen. 

Dit streven komt voort uit de gebeurtenissen die de oprichter van het Rode Kruis, Jean Henri-Dunant, met zijn eigen ogen heeft gezien tijdens de slag bij Solferino. Het verschrikkelijke lijden van soldaten die achterbleven op het slagveld zette hem ertoe om een campagne op te zetten die uiteindelijk leidde tot het eerste Verdrag van Geneve en de oprichting van het Internationale Rode Kruis. Zo is het Rode Kruis ook de drijvende kracht achter de ontwikkeling van internationaal humanitair oorlogsrecht, waarin mensen worden beschermd tijdens een gewapend conflict. Dat zijn dus bijv. gewonde militairen, burgers en krijgsgevangenen, maar ook vrouwen en kinderen in het bijzonder.
Waarom is het principe van neutraliteit belangrijk?

Het principe van neutraliteit betekent dat het Rode Kruis zich niet mengt in het gevecht tussen de strijdende partijen, geen partij kiest voor één van de strijdende partijen en zicht niet mengt in politieke discussies. Het Rode Kruis kiest alleen partij voor de slachtoffers van gewapende conflicten, tot welke partij zij ook behoren. Om die slachtoffers te kunnen helpen, moet het Rode Kruis wel toegang krijgen tot de gebieden waar zij zich bevinden. Daarvoor heeft het Rode Kruis toestemming nodig van de partijen. Op die manier kan het Rode Kruis op een veilige manier hulp bieden. Daartoe onderhoudt het Rode Kruis contact met alle strijdende partijen om zo toegang te krijgen tot alle mensen die te lijden hebben onder het conflict of oorlog, om bescherming en hulp te bieden. Door zich neutraal op te stellen en slachtoffers van alle partijen bij te staan, krijgt het Rode Kruis deze toestemming vaak, soms als enige hulporganisatie. 

In deze context is het wel belangrijk om te onthouden dat het principe van neutraliteit niet een onderdeel is van humanitair oorlogsrecht. Het Rode Kruis heeft niet als doel neutraal te zijn, het is meer een middel om een doel te bereiken, en dat is het bieden van hulp aan alle slachtoffers van een conflict of oorlog.

Om zijn neutraliteit te waarborgen spreekt het Rode Kruis zich niet publiekelijk uit over een bepaalde partij. Het Rode Kruis communiceert op een vertrouwelijke manier met overheden en autoriteiten; bevindingen worden alleen en rechtstreeks met hen gedeeld. Het risico dat je als tegenstander wordt beschouwd en niet meer als neutrale hulpverlener, is altijd aanwezig. Als je de strijdende partijen niet kunt overtuigen van je neutraliteit, kan toegang tot slachtoffers in een conflictgebied (opeens) worden geweigerd. 

Jean Pictet (hoge functiebekleder ICRC 1937-1979) snijdt twee vormen van neutraliteit aan, de eerste is: non-participation in active hostilities, en de tweede: non-acceptance of any ideology other than its own. Hoe kijkt het Rode Kruis hier tegenaan?

De eerste vorm is natuurlijk vanzelfsprekend voor het Rode Kruis, want zij werkt niet in een conflictgebied om aan het conflict deel te nemen of om namens een partij op te treden. Het Rode Kruis neemt dus geen deel aan het conflict en  kiest geen partij, maar is er alleen om de slachtoffers te helpen.

De tweede vorm is net zo belangrijk. Dit betekent dat het Rode Kruis geen ideologie accepteert die haar neutraliteit zou kunnen schaden. Het Rode Kruis spreekt zich bijvoorbeeld niet uit over politieke kwesties waarmee ze zou kunnen worden geassocieerd met een bepaalde strijdende partij.

In een conflict betekent dat, dat het Rode Kruis zich niet toetrekt aan een bepaalde kant. Een voorbeeld is de Guantanamo Bay. Het Rode Kruis kan zich niet veroorloven om voor of tegen deze Amerikaanse marinebasis een oordeel te vellen, omdat ze dan duidelijk een kant kiest. Het kan wel uitspreken wat het oorlogsrecht zegt over dergelijke situaties en er bij de Amerikaanse regering op aandringen om er voor te zorgen dat de gevangenen worden behandeld zoals de regels in de Verdragen van Geneve voorschrijven.

Bestaat er een link tussen het neutraal zijn en het garanderen van veiligheid?
Ja, het is ook belangrijk voor het Rode Kruis om neutraal te zijn, want dat is zeker ook belangrijk voor haar eigen veiligheid. V.b. Om toegang te krijgen in bepaalde gebieden van Afghanistan, moet het Rode Kruis in overeenstemming komen met beide partijen, in dit geval zowel de Taliban als de Afghaanse autoriteiten, die worden ondersteund door westerse troepenmachten. Daarom is het belangrijk dat beide partijen echt overtuigd kunnen zijn van de onpartijdigheid en neutraliteit van het Rode Kruis. Want alleen zo kan het Rode Kruis haar werk verrichten, en ook alleen zo kan het Rode Kruis binnen bepaalde gebieden komen, dus bij ‘consent’ van beide partijen. Maar voor dit consent is het Rode Kruis heel afhankelijk van de mate in hoever zij als neutraal wordt beschouwd. Er gaat heel veel tijd zitten in het bouwen van een goede vertrouwensrelatie.

Om vertrouwen te winnen (en neutraal te zijn) moet het ICRC met iedereen praten, maar hoe?

Het principe van het ICRC is om neutraal te zijn. Neutraal is ze door geen partij te kiezen. Dit draagt het Rode Kruis uit door met iedereen te praten en zo vertrouwensrelaties op te bouwen. In de praktijk laat dat zich niet altijd zo makkelijk gebeuren, maar het ICRC kan alleen haar werk doen door een blijvende dialoog te zoeken, om zo afstemming met de betrokken partijen te bevorderen. 

Soms kan het voor het Rode Kruis moeilijk zijn om te ‘bewijzen’ neutraal te zijn. Als er bijv. aan een conflict meerdere partijen deelnemen, kan het partijdig lijken wanneer het Rode Kruis besluit een bepaalde groep hulp te bieden en anderen niet. Maar belangrijkste regel is dat het Rode Kruis hulp biedt aan degene die de hulp het hardste nodig heeft. Dit moet dan altijd goed worden uitgelegd aan alle partijen. 

Wat wordt gedaan met schendingen van humanitair oorlogsrecht?

Misschien is het goed om het volgende even uit te leggen: het oorlogsrecht is afgesproken door staten; zij maken en ondertekenen de verdragen van Genève. Staten zijn dus verantwoordelijk voor de naleving van deze regels. Staten moeten ervoor zorgen dat hun strijdkrachten (of andere groeperingen op hun grondgebied) zich niet schuldig maken aan schendingen van het oorlogsrecht. Ook zijn het staten die de verantwoordelijkheid hebben om schendingen te bestraffen. Zij moeten mensen die zich schuldig hebben gemaakt aan schendingen vervolgen en voor de rechter brengen, 

Doordat het Rode Kruis al sinds oudsher (door Henri Dunant) met het oorlogsrecht verbonden is, ziet zij zich als bewaker en promotor van het oorlogsrecht. Het Rode Kruis dringt er bij staten op aan om zich aan hun verplichtingen volgens de regels te houden. Hiervoor hebben wij echter geen bepaald mandaat. Het hangt of staat op de goeie dialoog met partijen. Staten zijn de enigen die de verantwoordelijkheid hebben om de regels van het oorlogsrecht te doen naleven en die vervolging van schendingen kunnen doen. Het Rode Kruis kan staten wel aanspreken op schendingen (zoals iedereen zou kunnen doen), maar heeft geen (vervolgende) rechtsmacht. En we kunnen ons zeker niet publiekelijk uitspreken over schendingen, want dat schaadt ons neutrale imago. Uiteindelijk is het Rode Kruis een hulporganisatie, geen rechterlijke opsporingsinstantie. 

Als het Rode Kruis constateert dat een bepaalde partij zich schuldig maakt aan het schenden van het humanitaire oorlogsrecht, ziet het Rode Kruis het niet als haar taak om deze naar de buitenwereld kenbaar te maken. Om effectief burgerhulp te verschaffen, spreekt de ICRC de partijen aan op de overgetreden regels. Dit gebeurt in alle vertrouwen, dus de gesprekken zijn volstrekt vertrouwelijk, en het is ook belangrijk dat deze ook zo gewaarborgd worden. Dit betekent dat het Rode Kruis geen interesse heeft om bepaalde informatie te lekken, dus de relaties worden gebouwd op volstrekt vertrouwen, waardoor de rechtsschendingen niet worden gerapporteerd bij welke instantie dan ook, alleen de betrokken partijen worden erop aangesproken (deze partijen zijn ook degenen die de situatie kunnen veranderen en die de verantwoordelijkheid hebben om het HOR na te leven; het Rode Kruis wijst ze hierop). Verder is het Rode Kruis wel druk met het onderwijzen van verschillende partijen in het humanitaire oorlogsrecht om schendingen ervan zoveel mogelijk te voorkomen. Met andere woorden, het Rode Kruis is er natuurlijk voor dat het recht zegeviert, dus ook dat iedereen die de vastgestelde regels van het oorlogsrecht overtreden, berecht worden. Maar dit is niet het doel waar het Rode Kruis voor staat, en zo ziet deze organisatie er voor zichzelf ook geen rol in weggelegd (dat mandaat hebben we ook gewoon niet; het behoort niet tot onze taken maar tot die van staten). Haar missie is namelijk het verzorgen van en hulp bieden aan de slachtoffers van oorlogen en conflicten (en het verspreiden van het HOR, dialoog onderhouden met strijdende partijen over naleving van het HOR, bezoek aan krijgsgevangenen, etc. We houden ons alleen niet bezig met de vervolging van schendingen van het HOR). 

Het Rode Kruis hoort zich ook compleet afzijdig te houden van de rechtsgang rondom de overtredingen van het oorlogsrecht, omdat ze anders niet in staat is deze voornaamste missie en doel te verrichten. Bijvoorbeeld: als het Rode Kruis in Afghanistan zich publiekelijk zou uitspreken over welke regels overtreden worden door de Taliban dan wel Amerika, dan kan het Rode Kruis erop rekenen dat haar voortaan toegang geweigerd zal worden, omdat dit het neutrale imago schendt (je kiest namelijk partij of verzet je tegen een partij). Dit is een groot risico, omdat het Rode Kruis zo haar doel misloopt: het beschermen van burgers, gewonde en zieke militairen en krijgsgevangenen. Wordt haar toegang geweigerd, dan kan het Rode Kruis niet tot deze groepen komen, waardoor het van belang is dat het Rode Kruis neutraal opereert en zich niet inlaat met zowel de politieke factoren als de vervolging van schendingen van het HOR. 

Het Joegoslavië Tribunaal en het Internationale Strafhof in Den Haag hebben beide bepaald dat wanneer ICRC personeel getuige is geweest van schendingen van het oorlogsrecht, het personeel het recht heeft om deze informatie niet te openbaren in strafzaken (Prosecutor v. Simic en het Rome Statuut). Dit houdt in dat het ICRC personeel niet hoeft te getuigen voor het Tribunaal en Strafhof. Getuigen voor de rechter zou immers kunnen leiden tot het beschuldigen van een persoon (en daarmee partij), wat de neutraliteit van het Rode Kruis schaadt. Daarmee is neutraliteit in het internationale recht expliciet erkend als operationeel principe van het ICRC.
Een belangrijk voorbeeld hiervan is de zaak rondom Ingrid Betancourt. In 2002 werd zij ontvoerd door leden van de guerrillabeweging FARC. In 2008 werd ze bevrijd, doordat Colombiaanse soldaten zich voordeden medewerkers te zijn van het Rode Kruis. Dit is natuurlijk in strijd met de regels (het is inderdaad strafbaar onder de Geneefse conventies om het embleem te misbruiken; omdat het embleem dient ter bescherming en alleen diegenen die recht hebben op die bescherming het embleem mogen gebruiken), voornamelijk met de Rode Kruis embleembescherming. Dit soort incidenten moeten aangepakt worden zodat het zich niet meer kan herhalen. Het incident is dan ook aangekaart bij de autoriteiten van Colombia, want zulke acties schaden het imago en het principe van neutraliteit van het ICRC. Maar belangrijker nog, door zulke acties neemt de beschermende werking van het embleem af (het embleem betekent namelijk ‘niet schieten; hier wordt hulp verleend’). Immers, als het vaak en door iedereen gebruikt wordt, wie weet dan nog of degene die het embleem draagt echt recht heeft op bescherming? Ze vertrouwen dan misschien niet meer op het embleem en/of respecteren het niet meer. Degenen die de bescherming hard nodig hebben worden daar de dupe van. Het is dus heel belangrijk dat het embleem op de juiste manier wordt gebruikt en wordt gerespecteerd. 

Ook voor het embleem geldt overigens dat de staten hier eigenaar van zijn. De emblemen zijn immers vastgelegd in de verdragen van Genève, die door staten zijn ondertekent. De staat bepaalt dan ook wie het Rode Kruis-embleem (of Rode Halve Maan / Rode Kruistal) mogen gebruiken. Meestal zijn dit de geneeskundige dienst van de krijgsmacht en de Rode Kruis-vereniging. De nationale Rode Kruis (of Rode Halve Maan-verenigingen) zijn dus niet zelf eigenaar van het embleem. Dit betekent dat de staat ook verantwoordelijk is voor het juiste gebruik van het embleem en misbruik moet bestraffen. In de praktijk helpt de nationale Rode kruis vereniging hierbij door onjuist gebruik of misbruik van het embleem aan te kaarten bij de betreffende personen of bedrijven die dit doen en ze erop te wijzen dat dit niet mag, maar ook hier hebben wij geen rechtsmacht. De staat is uiteindelijk de enige die naleving af kan dwingen. 

Hierbij geldt gewoon hetzelfde, dat het Rode Kruis zich niet mengt in een conflict, en het baseert de behoefte aan hulp niet op de vraag wie goed en wie slecht is, maar zoals gezegd op het inzicht van waar de hulp het meest nodig is. In het politieke aspect van het conflict mengt het Rode Kruis zich hoe dan ook niet. De afdwinging van het oorlogsrecht wordt dan ook overgelaten aan de instellingen en organisaties die daar bevoegd voor zijn. Hoe dan ook wordt geen informatie vanuit het Rode Kruis doorgegeven naar deze organisaties, omdat alle gegevens vertrouwelijk door de organisatie worden behandeld en zo ook bewaard blijven. Maar toch is het duidelijk dat men zorgvuldig met dit soort situaties moet omgaan, en dat men van beide kanten integer en discreet moet zijn.

Wordt er geld gegeven als middel om concessies te doen aan partijen door het Rode Kruis? 

Nee. Er wordt nooit geld gegeven aan partijen als middel om te onderhandelen. Bij ontvoeringen wordt ook nooit losgeld uitbetaald aan eisende partijen. Het Rode Kruis is een rijke organisatie, dus als het Rode Kruis in het nieuws zou komen om het feit dat ze losgeld zou hebben uitbetaald (en als ze dat heeft gedaan, dan komt dat zeker in het nieuws) dan zou er geen eind komen aan mogelijke ontvoeringen en afpersingen. Dit zou dus degelijk een deuk maken in de goede naam en reputatie van de organisatie. > vooral dat het Rode Kruis dan zijn werk niet meer kan doen, want als je de veiligheid van medewerkers niet kunt garanderen kun je veel werk niet doen en kun je veel hulpvragers niet bereiken. Er wordt dus nooit onderhandeld met de mogelijkheid van de kant van het Rode Kruis om losgeld te betalen, omdat dit natuurlijk (en blijkbaar) te lucratief is. Om te bemiddelen in dit soort situaties, blijft het Rode Kruis vasthouden aan dialoog. Het blijft dus een kwestie van praten, en alleen zo is het Rode Kruis actief in het bemiddelen en ten einde brengen van dergelijke situaties. 

Een goed voorbeeld is de ontvoering van een ICRC medewerker in Tsjaad in november 2009. Wanneer de groepering in de gaten had, dat men niet op losgeld kon rekenen, werd de ontvoerde doorverkocht naar een andere groepering, die nog meer geld eiste voor zijn vrijlating. Men kan dus wel merken waar deze acties meestal op georiënteerd zijn, maar zou het Rode Kruis toegeven aan het betalen van losgeld, is ook haar geloofwaardigheid compleet aan het diggelen. 

Wat zijn de moeilijkheden waarop het Rode Kruis op stuit?
In de praktijk (in de conflictgebieden) ziet men bijvoorbeeld dat veel partijen wapens opnemen, waardoor het moeilijk is om contact te onderhouden met alle partijen, waardoor het moeilijker is om veiligheid te organiseren. Terwijl veiligheid een essentieel punt is om al het andere werk op voort te borduren. Neutraliteit is daarom ook belangrijk om veiligheid te kunnen waarborgen. In deze zin is het Rode Kruis nooit gewapend, omdat de organisatie geen wapens kan gebruiken om zichzelf te verdedigen of te beschermen. Het Rode Kruis ontleent haar veiligheid aan toestemming van partijen om activiteiten uit te voeren. Daarnaast hebben we het embleem wat ons herkenbaar maakt en ons beschermd.

De organisatie rijdt rond in witte jeeps met het embleem erop om zich te ontrekken aan het conflict. Hierdoor onderscheidt het Rode Kruis zich van andere organisaties en van militairen. Het embleem zegt: ‘niet schieten; hier wordt hulp verleend’. 

Verder kan men een stijgende lijn constateren in de ontvoeringen van humanitaire hulpverleners. Dit zijn moeilijke problemen waar een organisatie mee te maken krijgt en eigenlijk is er geen makkelijke remedie erop te vinden, alhoewel men in vergelijking met veel andere humanitaire organisaties gemiddeld veel minder met ontvoeringen te maken hebben. 
Het Rode Kruis heeft in die zin wel een bepaald imago bestempeld op de buitenwereld. Het is een rijke organisatie, dat veel geld ontvangt van westerse regeringen, maar onderhandelen over bepaalde geldsommen, wordt hoe dan ook niet gedaan.

Linda Polman kaart dergelijke moeilijkheden ook aan in haar boek ‘De Crisiskaravaan’. Wat vindt het Rode Kruis van haar kritiek?

Linda Polman haalt in haar boek een voorbeeld aan over vluchtelingenkampen, waarbij bijvoorbeeld oud strijdende partijen zich reorganiseren om zo een tegenaanval te coördineren tegen de strijdende partij. Het Rode Kruis erkent dat het werk niet ongevaarlijk is, dus dat men zeer zeker nauwlettend op moet letten op wie wie is en dat het geld niet in de verkeerde handen komt. Daar wordt steeds op gecontroleerd. Maar het blijft dus altijd mogelijk dat er zich onaangename situaties voorkomen, maar voor het Rode Kruis is dit geen reden om de hulp helemaal stop te zetten. Dat is helemaal humanitair onverantwoord.
Hoe zit het met de onderhandelingen bij  de huidige ontvoeringen?

In oktober 2009 werd Gauthier Lefevre ontvoerd in West-Sudan en hij zit nog steeds vast. Daarnaast was Laurent Maurice in november van hetzelfde jaar ontvoerd in Tsjaad. Hij is onlangs vrijgelaten, na 89 dagen vastgezeten te hebben. Onlangs heeft hij ook een interview gegeven waarin hij natuurlijk uitlegt blij te zijn met zijn vrijlating, maar dat hij goed is behandeld ondanks dat hij tegen zijn zin in vastzat. Nu dringt het Rode Kruis er natuurlijk verder op aan om Gauthier vrij te krijgen.

Wat is op dit moment de grootste missie van het Rode Kruis?

Qua budget is Afghanistan de grootste missie die het Rode Kruis uitvoert. Irak volgt op de tweede plaats en Soedan staat qua budget op de derde plaats. In Soedan zijn er verschillende delegaties werkzaam, met een hoofddelegatie in Khartoum. Op het moment zijn er in Soedan 1.455 medewerkers van het Rode Kruis werkzaam met 103 ‘expatriates’. In het Zuiden van Soedan zijn er projecten opgezet om de gezondheidsinfrastructuur te versterken voor zowel ontheemden als voor terugkerende bevolkingsgroepen. In het noorden, gebeurt dit in zeven ontheemdenkampen waar ook de watervoorziening verbetert dient te worden. In Darfur worden twee klinieken in ontheemdenkampen ondersteund en wordt kennis verspreid over HIV en AIDS. Zo wordt ook in het oosten van het land de gezondheidszorg en watervoorziening ondersteunt.

Verder is het Internationale Comité van het Rode Kruis de hoofdorganisatie die zich bezighoudt met humanitair oorlogsrecht. Vanuit de ICRC worden lessen georganiseerd; conflicterende partijen worden bezocht en over humanitair oorlogsrecht geïnformeerd. Ook bezoeken ze krijgsgevangenen om te zien of ze volgens het oorlogsrecht worden behandeld. Daarnaast sporen we vermiste personen op en brengen familieleden, die het contact zijn verloren, weer bij elkaar. De nationale verenigingen van het Rode Kruis/Rode Halve Maan doceren in de eerste plaats over het oorlogsrecht in het eigen land. Zij zijn ook degene die de overheden benaderen voor naleving van humanitair oorlogsrecht en informatie verspreiden rond dit onderwerp in het bredere publiek.

In hoeverre kan men meten of het humanitair oorlogsrecht wordt nageleefd, of dat de ‘inspanningen’ om de naleving ervan te bevorderen?

Dialoog is in principe het belangrijkste middel van het Rode Kruis om de naleving van humanitair oorlogsrecht te bevorderen en schendingen te voorkomen. Schendingen worden in vertrouwelijke gesprekken besproken met de betrokken partijen. Mogelijke rapporten, en andere constateringen, worden ook allemaal in vertrouwelijke kringen besproken, en deze worden dus niet naar buiten toe gelekt, om zo te voorkomen dat het Rode Kruis niet meer als neutraal wordt gezien. 

Het is uiteraard heel moeilijk om na te gaan in hoeverre dit meewerkt aan de daadwerkelijke naleving van het oorlogsrecht. Maar de kans dat het oorlogsrecht wordt nageleefd is groter als iedereen er van af weet en als partijen steeds weer worden gewezen op hun verantwoordelijkheden.  

Wat wel gemeten kan worden is hoe vaak het Rode Kruis toestemming krijgt om gevangenen te bezoeken. Dit is heel vaak. Op de website van het Rode Kruis staan per land het aantal gevangenisbezoeken.  Het Rode Kruis bezoekt gevangenen om hun leefomstandigheden te verbeteren. Zij bevinden zich immers in een hele kwetsbare positie, maar hebben recht op een humane behandeling. Het Rode Kruis spreekt (onder 4 ogen) met gevangenen en registreert ze om verdwijningen te voorkomen. Ook doet zij aanbevelingen bij de autoriteiten voor verbetering van de leefomstandigheden of biedt ze concrete hulp, bijvoorbeeld voedsel of medicijnen. Tot slot maakt het Rode Kruis contact tussen gevangenen en familieleden mogelijk.   

Informatie over gevangenenbezoeken worden nooit publiek gemaakt, maar alleen op vertrouwelijke wijze gedeeld met degenen die de situatie van de gevangenen ook daadwerkelijk kunnen verbeteren: de autoriteiten (tot op het hoogste niveau als dat nodig is). Het publiek maken schendt namelijk het vertrouwen dat de partijen in het Rode Kruis hebben gesteld, om ze überhaupt toe te laten in deze gebieden. Als zoiets naar buiten komt, kan men er vrijwel zeker vanuit gaan dat het Rode Kruis de volgende keer ongewenst is en niet toegelaten wordt, wat de organisatie in een uitzichtloze positie plaats, omdat ze zo niet kan opkomen voor de slachtoffers die haar bescherming het meest nodig hebben. Overigens duurt het ook heel lang voordat zulke relaties op vertrouwen goed functioneren, wat na een beschadigd imago helemaal opnieuw opgebouwd moet worden. Dat zijn dus scenario’s waar het Rode Kruis uiterst voorzichtig mee moet zijn.

Dat het werk van het ICRC uiterst belangrijk is in deze conflictsituaties, bewijst het feit dat de organisatie als enige humanitaire hulpverlener werd toegelaten in Zuid-Pakistan, in Buner, Dir en Swat welteverstaan, tijdens de periodes van grote gewelddadigheden die er plaatsvonden. Ook in Soedan zijn er destijds vijf organisaties het land uitgezet, maar mocht de ICRC er blijven. Dit laat zien dat het Rode Kruis zich voornamelijk begeeft in gebieden waar andere organisaties niet kunnen komen.Zodra het Rode Kruis haar mandaat heeft uitgevoerd in een bepaald gebied, en er andere organisaties binnenkomen om verder te gaan met de humanitaire hulpverlening, is het voor het Rode Kruis in veel gevallen niet meer nodig in een desbetreffend gebied verder te verblijven (althans, de grootte van de missie kan verkleind worden). De activiteiten worden dan in principe overgedragen aan de andere NGO’s, dan wel niet overgenomen. Het principe geldt hier dan ook weer dat het Rode Kruis zich in gebieden bevindt waar de hulp het hoogst nodig is, en wanneer de situatie zich stabiliseert, kan het de hulpactiviteiten overdragen aan andere organisaties voor humanitaire hulp.

Hoe kijkt het Rode Kruis tegen het humanitair militarisme aan?

Humanitair militarisme is het verschijnsel dat militairen steeds meer humanitaire activiteiten gaan uitvoeren, om hun militaire missie te ondersteunen (bijvoorbeeld door de hearts&minds van de lokale bevolking te winnen door hulp te bieden). Dit betekent dat de grenzen tussen humanitaire hulpverlening en militaire inzet aan het vervagen zijn, want ze worden hand in hand georganiseerd (militaire interventie op basis van humanitaire hulpverlening). Een probleem hierbij is dat een militaire macht ingezet zou moeten worden om de veiligheid (in een bepaald conflict/gebied) te waarborgen. Maar wat men nu ziet, is dat de veiligheid nog lang niet verzekerd is, terwijl de militairen bezig zijn met humanitaire hulpverlening. Het zou juist andersom moeten zijn. Daarom hoort ook het humanitaire gedeelte strikt gescheiden te zijn van de militaire operatie, omdat deze eerst voor de zekerheid moeten zorgen, zodat de humanitaire organisaties ook hun eigen werk kunnen uitvoeren. Een voorbeeld hierin is een militair die de lokale bevolking bevoorraadt met zakken rijst. Deze militair kan alle huizen aflopen en aan de persoon die de deur opent vragen wie die is en aan wiens kant die staat e.d., waardoor de persoon in kwestie twijfelt aan de onvoorwaardelijke hulpverlening. Als het Rode Kruis dan vervolgens aanklopt met nog een zak rijst, dan kan men zich wantrouwig opstellen tegenover de humanitaire actie, wat natuurlijk niet gunstig is voor de missie van het Rode Kruis zelf. Andere ongunstigheden binnen dit concept is dat de NGO’s de humanitaire hulp organiseren zonder voorwaarden, op onpartijdige manier (enige criterium is wie de hulp het hardst nodig heeft). Daarentegen is een militaire interventie gekoppeld aan een politiek agenda, wat natuurlijk de belangrijke principes van neutraliteit en vertrouwen (van het Rode Kruis) niet ondersteunt of waarborgt. Daarom voert het Rode Kruis haar werk ook uit zonder enige samenwerking met krijgsmachten of bijv. VN vredesmachten. Uiteraard wordt er wel afgestemd met (militaire) partijen wie wat doet, om overlap te voorkomen en hulp goed te coördineren. Maar verwarring tussen humanitaire organisaties en militairen kan het neutrale image van het Rode Kruis schenden. Neutraliteit is voor het Rode Kruis het middel om vertrouwen op te bouwen en dat is de sleutel om toegang tot de conflictgebieden te verkrijgen. Afstemmen betekent dus niet samenwerken; het Rode Kruis maakt bijvoorbeeld geen gebruik van militaire escortes.

Waar houdt het Nederlandse Rode Kruis zich mee bezig wat het humanitair oorlogsrecht betreft?

Het Nederlandse Rode Kruis bestaat sinds 1867, en heeft een aparte afdeling die zich bezighoudt met het verspreiden van humanitair oorlogsrecht in Nederland, waarbij voorlichting wordt gegeven aan militairen en publiek in het hele land. Verder zijn er ook andere aspecten van het humanitair oorlogsrecht waar deze afdeling zich mee bezighoudt.

Verder is er in Nederland ook het embleembewaking, waarbij het Rode Kruis embleem alleen gebruikt mag worden door de geneeskundige dienst van de krijgsmacht en door Rode Kruis verenigingen. Een voorbeeld van onterecht gebruik is de reddingsoperatie van de net genoemde Ingrid Betancourt door een Colombiaanse soldaat, die het gebruikte uit vrees voor eigen leven. In de Verdragen van Geneve staat dit ongeoorloofde gebruik van het embleem vast als oorlogsmisdaad. Dit is belangrijk om ook het bescherming van hulpverleners te kunnen waarborgen.

Wat is de officiële reactie van het Rode Kruis op Linda Polman?

Linda Polman noemt punten op in haar boek die belangrijk zijn en waar zeker rekening mee moet worden gehouden. Alleen vergeet zij in haar kritiek dat het Rode Kruis in 140 jaar heel veel ervaring heeft opgedaan het gebied van humanitaire hulpverlening. Hierin vergeet ze ook te vermelden dat er ook veel dingen goed gaan en dat er vooruitgangen worden geboekt.

Er bestaan ook veel coördinatieplatformen die dus in beeld proberen te brengen welke organisatie wat doet. Dit moet het probleem verhelpen dat vele organisaties in principe onwetend zijn over wat welke organisatie doet. Om de internationale hulpverlening te stroomlijnen en goed te organiseren, is het daarom van belang deze platformen te hebben. Dat er dingen mis gaan en dat de humanitaire hulpverlening op veel obstakels botst, ontkent het Rode Kruis hoe dan ook niet, maar dat is absoluut geen reden om de hulpverlening stop te zetten. In de aard van het Rode Kruis kan men gewoonweg niet mensen in nood aan hun lot overlaten. Dus, hoewel humanitaire operaties op veel moeilijkheden kunnen stoten, is het hoe dan ook geen reden om dan maar de operatie stop te zetten.

Appendix 2
“Article 3 Common to the Four Geneva Conventions of 1949”, adopted and opened for signature by Plenipotentiaries of the Governments represented at the Diplomatic Conference held at Geneva from April 21 to August 12, 1949, for the purpose of revising the Convention concluded at Geneva on July 27, 1929, relative to the Treatment of Prisoners of War
Article 3

In the case of armed conflict not of an international character occurring in the territory of one of the High Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum, the following provisions:

1. Persons taking no active part in the hostilities, including members of armed forces who have laid down their arms and those placed ‘’hors de combat” by sickness, wounds, detention, or any other cause, shall in all circumstances be treated humanely, without any adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any other similar criteria. 

To this end, the following acts are and shall remain prohibited at any time and in any place whatsoever with respect to the above-mentioned persons:

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture;

(b) taking of hostages;


(c) outrages upon personal dignity, in particular humiliating and degrading treatment;


(d) the passing of sentences and the carrying out of executions without previous judgment pronounced by a regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by civilized peoples.


2. The wounded and sick shall be collected and cared for.


An impartial humanitarian body, such as the International Committee of the Red Cross, may offer its services to the Parties to the conflict.


The Parties to the conflict should further endeavour to bring into force, by means of special agreements, all or part of the other provisions of the present Convention.


The application of the preceding provisions shall not affect the legal status of the Parties to the conflict.

Appendix 3
“The Code of Conduct for the International Red Cross and Red Crescent Movement and NGOs in Disaster Relief”, developed and agreed upon by the members of the Steering Committee for Humanitarian Response, 1994
Prepared jointly by the International Federation of Red Cross and Red Crescent Societies and the ICRC [1]

Purpose

This Code of Conduct seeks to guard our standards of behaviour. It is not about operational details, such as how one should calculate food rations or set up a refugee camp. Rather, it seeks to maintain the high standards of independence, effectiveness and impact to which disaster response NGOs and the International Red Cross and Red Crescent Movement aspires. It is a voluntary code, enforced by the will of each organization accepting it to maintain the standards laid down in the Code.

In the event of armed conflict, the present Code of Conduct will be interpreted and applied in conformity with international humanitarian law.

The Code of Conduct is presented first. Attached to it are three annexes, describing the working environment that we would like to see created by Host Governments, Donor Governments and Intergovernmental Organizations in order to facilitate the effective delivery of humanitarian assistance.

Definitions

NGOs: NGOs (Non-Governmental Organizations) refers here to organizations, both national and international, which are constituted separate from the government of the country in which they are founded. 

NGHAs: For the purposes of this text, the term Non Governmental Humanitarian Agencies (NGHAs) has been coined to encompass the components of the International Red Cross and Red Crescent Movement - The International Committee of the Red Cross, The International Federation of Red Cross and Red Crescent Societies and its member National Societies - and the NGOs as defined above. This code refers specifically to those NGHAs who are involved in disaster response.

IGOs: IGOs (Inter-Governmental Organizations) refers to organizations constituted by two or more governments. It thus includes all United Nations Agencies and regional organizations.

Disasters: A disaster is a calamitous event resulting in loss of life, great human suffering and distress, and large scale material damage.

The Code of Conduct

Principles of Conduct for The International Red Cross and Red Crescent Movement and NGOs in Disaster Response Programmes

1. The Humanitarian imperative comes first

The right to receive humanitarian assistance, and to offer it, is a fundamental humanitarian principle which should be enjoyed by all citizens of all countries. As members of the international community, we recognize our obligation to provide humanitarian assistance wherever it is needed. Hence the need for unimpeded access to affected populations, is of fundamental importance in exercising that responsibility. The prime motivation of our response to disaster is to alleviate human suffering amongst those least able to withstand the stress caused by disaster. When we give humanitarian aid it is not a partisan or political act and should not be viewed as such.

2. Aid is given regardless of the race, creed or nationality of the recipients and without adverse distinction of any kind. Aid priorities are calculated on the basis of need alone 

Wherever possible, we will base the provision of relief aid upon a thorough assessment of the needs of the disaster victims and the local capacities already in place to meet those needs. Within the entirety of our programmes, we will reflect considerations of proportionality. Human suffering must be alleviated whenever it is found; life is as precious in one part of a country as another. Thus, our provision of aid will reflect the degree of suffering it seeks to alleviate. In implementing this approach, we recognize the crucial role played by women in disaster-prone communities and will ensure that this role is supported, not diminished, by our aid programmes. The implementation of such a universal, impartial and independent policy, can only be effective if we and our partners have access to the necessary resources to provide for such equitable relief, and have equal access to all disaster victims.

3. Aid will not be used to further a particular political or religious standpoint

Humanitarian aid will be given according to the need of individuals, families and communities. Not withstanding the right of NGHAs to espouse particular political or religious opinions, we affirm that assistance will not be dependent on the adherence of the recipients to those opinions. We will not tie the promise, delivery or distribution of assistance to the embracing or acceptance of a particular political or religious creed.

4. We shall endeavour not to act as instruments of government foreign policy

NGHAs are agencies which act independently from governments. We therefore formulate our own policies and implementation strategies and do not seek to implement the policy of any government, except in so far as it coincides with our own independent policy. We will never knowingly - or through negligence - allow ourselves, or our employees, to be used to gather information of a political, military or economically sensitive nature for governments or other bodies that may serve purposes other than those which are strictly humanitarian, nor will we act as instruments of foreign policy of donor governments. We will use the assistance we receive to respond to needs and this assistance should not be driven by the need to dispose of donor commodity surpluses, nor by the political interest of any particular donor. We value and promote the voluntary giving of labour and finances by concerned individuals to support our work and recognize the independence of action promoted by such voluntary motivation. In order to protect our independence we will seek to avoid dependence upon a single funding source.

5. We shall respect culture and custom

We will endeavour to respect the culture, structures and customs of the communities and countries we are working in.

6. We shall attempt to build disaster response on local capacities

All people and communities - even in disaster - possess capacities as well as vulnerabilities. Where possible, we will strengthen these capacities by employing local staff, purchasing local materials and trading with local companies. Where possible, we will work through local NGHAs as partners in planning and implementation, and co-operate with local government structures where appropriate. We will place a high priority on the proper co-ordination of our emergency responses. This is best done within the countries concerned by those most directly involved in the relief operations, and should include representatives of the relevant UN bodies.

7. Ways shall be found to involve programme beneficiaries in the management of relief aid

Disaster response assistance should never be imposed upon the beneficiaries. Effective relief and lasting rehabilitation can best be achieved where the intended beneficiaries are involved in the design, management and implementation of the assistance programme. We will strive to achieve full community participation in our relief and rehabilitation programmes.

8. Relief aid must strive to reduce future vulnerabilities to disaster as well as meeting basic needs

All relief actions affect the prospects for long term development, either in a positive or a negative fashion. Recognizing this, we will strive to implement relief programmes which actively reduce the beneficiaries' vulnerability to future disasters and help create sustainable lifestyles. We will pay particular attention to environmental concerns in the design and management of relief programmes. We will also endeavour to minimize the negative impact of humanitarian assistance, seeking to avoid long-term beneficiary dependence upon external aid.

9. We hold ourselves accountable to both those we seek to assist and those from whom we accept resources

We often act as an institutional link in the partnership between those who wish to assist and those who need assistance during disasters. We therefore hold ourselves accountable to both constituencies. All our dealings with donors and beneficiaries shall reflect an attitude of openness and transparency. We recognize the need to report on our activities, both from a financial perspective and the perspective of effectiveness. We recognize the obligation to ensure appropriate monitoring of aid distributions and to carry out regular assessments of the impact of disaster assistance. We will also seek to report, in an open fashion, upon the impact of our work, and the factors limiting or enhancing that impact. Our programmes will be based upon high standards of professionalism and expertise in order to minimize the wasting of valuable resources.

10. In our information, publicity and advertising activities, we shall recognize disaster victims as dignified humans, not hopeless objects

Respect for the disaster victim as an equal partner in action should never be lost. In our public information we shall portray an objective image of the disaster situation where the capacities and aspirations of disaster victims are highlighted, and not just their vulnerabilities and fears. While we will cooperate with the media in order to enhance public response, we will not allow external or internal demands for publicity to take precedence over the principle of maximizing overall relief assistance. We will avoid competing with other disaster response agencies for media coverage in situations where such coverage may be to the detriment of the service provided to the beneficiaries or to the security of our staff or the beneficiaries.

The Working Environment

Having agreed unilaterally to strive to abide by the Code laid out above, we present below some indicative guidelines which describe the working environment we would like to see created by donor governments, host governments and the inter-governmental organisations - principally the agencies of the United Nations - in order to facilitate the effective participation of NGHAs in disaster response.

These guidelines are presented for guidance. They are not legally binding, nor do we expect governments and IGOs to indicate their acceptance of the guidelines through the signature of any document, although this may be a goal to work to in the future. They are presented in a spirit of openness and cooperation so that our partners will become aware of the ideal relationship we would seek with them.

Annex I : Recommendations to the governments of disaster affected countries

1. Governments should recognize and respect the independent, humanitarian and impartial actions of NGHAs

NGHAs are independent, bodies. This independence and impartiality should be respected by host governments.

2. Host governments should facilitate rapid access to disaster victims for NGHAs
If NGHAs are to act in full compliance with their humanitarian principles, they should be granted rapid and impartial access to disaster victims, for the purpose of delivering humanitarian assistance. It is the duty of the host government, as part of the exercising of sovereign responsibility, not to block such assistance, and to accept the impartial and apolitical action of NGHAs. Host governments should facilitate the rapid entry of relief staff, particularly by waiving requirements for transit, entry and exit visas, or arranging that these are rapidly granted. Governments should grant over-flight permission and landing rights for aircraft transporting international relief supplies and personnel, for the duration of the emergency relief phase.

3. Governments should facilitate the timely flow of relief goods and information during disasters
Relief supplies and equipment are brought into a country solely for the purpose of alleviating human suffering, not for commercial benefit or gain. Such supplies should normally be allowed free and unrestricted passage and should not be subject to requirements for consular certificates of origin or invoices, import and/or export licences or other restrictions, or to importation taxation, landing fees or port charges.

The temporary importation of necessary relief equipment, including vehicles, light aircraft and telecommunications equipment, should be facilitated by the receiving host government through the temporary waving of licence or registration restrictions. Equally, governments should not restrict the re-exportation of relief equipment at the end of a relief operation.

To facilitate disaster communications, host governments are encouraged to designate certain radio frequencies, which relief organizations may use in-country and for international communications for the purpose of disaster communications, and to make such frequencies known to the disaster response community prior to the disaster. They should authorize relief personnel to utilize all means of communication required for their relief operations.

4. Governments should seek to provide a co-ordinated disaster information and planning service
The overall planning and coordination of relief efforts is ultimately the responsibility of the host government. Planning and coordination can be greatly enhanced if NGHAs are provided with information on relief needs and government systems for planning and implementing relief efforts as well as information on potential security risks they may encounter. Governments are urged to provide such information to NGHAs.

To facilitate effective coordination and the efficient utilization of relief efforts, host governments are urged to designate, prior to disaster, a single point-of-contact for incoming NGHAs to liaise with the national authorities.

5. Disaster relief in the event of armed conflict
In the event of armed conflict, relief actions are governed by the relevant provisions of international humanitarian law.

Annex II : Recommendations to donor governments

1. Donor governments should recognize and respect the independent, humanitarian and impartial actions of NGHAs

NGHAs are independent bodies whose independence and impartiality should be respected by donor governments. Donor governments should not use NGHAs to further any political or ideological aim.

2. Donor governments should provide funding with a guarantee of operational independence
NGHAs accept funding and material assistance from donor governments in the same spirit as they render it to disaster victims; one of humanity and independence of action. The implementation of relief actions is ultimately the responsibility of the NGHA and will be carried out according to the policies of that NGHA.

3. Donor governments should use their good offices to assist NGHAs in obtaining access to disaster victims

Donor governments should recognize the importance of accepting a level of responsibility for the security and freedom of access of NGHA staff to disaster sites. They should be prepared to exercise diplomacy with host governments on such issues if necessary.

Annex III : Recommendations to intergovernmental organisations

1. IGOs should recognize NGHAs, local and foreign, as valuable partners

NGHAs are willing to work with UN and other intergovernmental agencies to effect better disaster response. They do so in a spirit of partnership which respects the integrity and independence of all partners. Intergovernmental agencies must respect the independence and impartiality of the NGHAs. NGHAs should be consulted by UN agencies in the preparation of relief plans.

2. IGOs should assist host governments in providing an overall coordinating framework for international and local disaster relief

NGHAs do not usually have the mandate to provide the overall coordinating framework for disasters which require an international response. This responsibility falls to the host government and the relevant United Nations authorities. They are urged to provide this service in a timely and effective manner to serve the affected state and the national and international disaster response community. In any case, NGHAs should make all efforts to ensure the effective co-ordination of their own services. 

In the event of armed conflict, relief actions are governed by the relevant provisions of international humanitarian law.

3. IGOs should extend security protection provided for UN organizations, to NGHAs

Where security services are provided for intergovernmental organisations, this service should be extended to their operational NGHA partners where it is so requested.

4. IGOs should provide NGHAs with the same access to relevant information as is granted to UN organisations
IGOs are urged to share all information, pertinent to the implementation of effective disaster response, with their operational NGHA partners.

Note

1. Sponsored by: Caritas Internationalis*, Catholic Relief Services*, The International Federation of Red Cross and Red Crescent Societies*, International Save the Children Alliance*, Lutheran World Federation*, Oxfam*, The World Council of Churches*, The International Committee of the Red Cross. (* members of the Steering Committee for Humanitarian Response)
Appendix 4
“Convention on the Prevention and Punishment of the Crime of Genocide”, adopted by Resolution 260 (III) A of the United Nations General Assembly on 9 December 1948

Article 1

The Contracting Parties confirm that genocide, whether committed in time of peace or in time of war, is a crime under international law which they undertake to prevent and to punish. 

Article 2

In the present Convention, genocide means any of the following acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such: 

· (a) Killing members of the group; 

· (b) Causing serious bodily or mental harm to members of the group; 

· (c) Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part; 

· (d) Imposing measures intended to prevent births within the group; 

· (e) Forcibly transferring children of the group to another group. 

Article 3

The following acts shall be punishable: 

· (a) Genocide; 

· (b) Conspiracy to commit genocide; 

· (c) Direct and public incitement to commit genocide; 

· (d) Attempt to commit genocide; 

· (e) Complicity in genocide. 

Article 4

Persons committing genocide or any of the other acts enumerated in Article 3 shall be punished, whether they are constitutionally responsible rulers, public officials or private individuals. 

Article 5

The Contracting Parties undertake to enact, in accordance with their respective Constitutions, the necessary legislation to give effect to the provisions of the present Convention and, in particular, to provide effective penalties for persons guilty of genocide or any of the other acts enumerated in Article 3. 

Article 6

Persons charged with genocide or any of the other acts enumerated in Article 3 shall be tried by a competent tribunal of the State in the territory of which the act was committed, or by such international penal tribunal as may have jurisdiction with respect to those Contracting Parties which shall have accepted its jurisdiction. 

Article 7

Genocide and the other acts enumerated in Article 3 shall not be considered as political crimes for the purpose of extradition. 

The Contracting Parties pledge themselves in such cases to grant extradition in accordance with their laws and treaties in force. 

Article 8

Any Contracting Party may call upon the competent organs of the United Nations to take such action under the Charter of the United Nations as they consider appropriate for the prevention and suppression of acts of genocide or any of the other acts enumerated in Article 3. 

Article 9

Disputes between the Contracting Parties relating to the interpretation, application or fulfilment of the present Convention, including those relating to the responsibility of a State for genocide or any of the other acts enumerated in Article 3, shall be submitted to the International Court of Justice at the request of any of the parties to the dispute. 

Article 10

The present Convention, of which the Chinese, English, French, Russian and Spanish texts are equally authentic, shall bear the date of 9 December 1948. 

Article 11

The present Convention shall be open until 31 December 1949 for signature on behalf of any Member of the United Nations and of any non-member State to which an invitation to sign has been addressed by the General Assembly. 

The present Convention shall be ratified, and the instruments of ratification shall be deposited with the Secretary-General of the United Nations. 

After 1 January 1950, the present Convention may be acceded to on behalf of any Member of the United Nations and of any non-member State which has received an invitation as aforesaid. 

Instruments of accession shall be deposited with the Secretary-General of the United Nations. 

Article 12

Any Contracting Party may at any time, by notification addressed to the Secretary-General of the United Nations, extend the application of the present Convention to all or any of the territories for the conduct of whose foreign relations that Contracting Party is responsible. 

Article 13

On the day when the first twenty instruments of ratification or accession have been deposited, the Secretary-General shall draw up a proces-verbal and transmit a copy of it to each Member of the United Nations and to each of the non-member States contemplated in Article 11. 

The present Convention shall come into force on the ninetieth day following the date of deposit of the twentieth instrument of ratification or accession. 

Any ratification or accession effected subsequent to the latter date shall become effective on the ninetieth day following the deposit of the instrument of ratification or accession. 

Article 14

The present Convention shall remain in effect for a period of ten years as from the date of its coming into force. 

It shall thereafter remain in force for successive periods of five years for such Contracting Parties as have not denounced it at least six months before the expiration of the current period. 

Denunciation shall be effected by a written notification addressed to the Secretary-General of the United Nations. 

Article 15

If, as a result of denunciations, the number of Parties to the present Convention should become less than sixteen, the Convention shall cease to be in force as from the date on which the last of these denunciations shall become effective. 

Article 16

A request for the revision of the present Convention may be made at any time by any Contracting Party by means of a notification in writing addressed to the Secretary-General. 

The General Assembly shall decide upon the steps, if any, to be taken in respect of such request. 

Article 17

The Secretary-General of the United Nations shall notify all Members of the United Nations and the non-member States contemplated in Article 11 of the following: 

· (a) Signatures, ratifications and accessions received in accordance with Article 11; 

· (b) Notifications received in accordance with Article 12; 

· (c) The date upon which the present Convention comes into force in accordance with Article 13; 

· (d) Denunciations received in accordance with Article 14; 

· (e) The abrogation of the Convention in accordance with Article 15; 

· (f) Notifications received in accordance with Article 16. 

Article 18

The original of the present Convention shall be deposited in the archives of the United Nations. 

A certified copy of the Convention shall be transmitted to all Members of the United Nations and to the non-member States contemplated in Article 11. 

Article 19

The present Convention shall be registered by the Secretary-General of the United Nations on the date of its coming into force.

Appendix 5

“Fourth Geneva Convention of 1949 , Art. 45(4), 49 (1,2) and Art. 44,70”,  relative to the Protection of Civilian Persons in Time of War; Geneva, 12 August 1949
Convention (IV) 
Article 44

In applying the measures of control mentioned in the present Convention, the Detaining Power shall not treat as enemy aliens exclusively on the basis of their nationality de jure of an enemy State, refugees who do not, in fact, enjoy the protection of any government.
Article 45 

Protected persons shall not be transferred to a Power which is not a party to the Convention.

This provision shall in no way constitute an obstacle to the repatriation of protected persons, or to their return to their country of residence after the cessation of hostilities.

Protected persons may be transferred by the Detaining Power only to a Power which is a party to the present Convention and after the Detaining Power has satisfied itself of the willingness and ability of such transferee Power to apply the present Convention. If protected persons are transferred under such circumstances, responsibility for the application of the present Convention rests on the Power accepting them, while they are in its custody. Nevertheless, if that Power fails to carry out the provisions of the present Convention in any important respect, the Power by which the protected persons were transferred shall, upon being so notified by the Protecting Power, take effective measures to correct the situation or shall request the return of the protected persons. Such request must be complied with.

In no circumstances shall a protected person be transferred to a country where he or she may have reason to fear persecution for his or her political opinions or religious beliefs.

The provisions of this Article do not constitute an obstacle to the extradition, in pursuance of extradition treaties concluded before the outbreak of hostilities, of protected persons accused of offences against ordinary criminal law.
Article 49

Individual or mass forcible transfers, as well as deportations of protected persons from occupied territory to the territory of the Occupying Power or to that of any other country, occupied or not, are prohibited, regardless of their motive.

Article 70

Protected persons shall not be arrested, prosecuted or convicted by the Occupying Power for acts committed or for opinions expressed before the occupation, or during a temporary interruption thereof, with the exception of breaches of the laws and customs of war.

Nationals of the occupying Power who, before the outbreak of hostilities, have sought refuge in the territory of the occupied State, shall not be arrested, prosecuted, convicted or deported from the occupied territory, except for offences committed after the outbreak of hostilities, or for offences under common law committed before the outbreak of hostilities which, according to the law of the occupied State, would have justified extradition in time of peace.

Appendix 6

“2nd Additional Protocol, Art. 17”, Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II)”,
8 June 1977
Article 22

Aircraft exclusively employed for the removal of wounded and sick civilians, the infirm and maternity cases or for the transport of medical personnel and equipment, shall not be attacked, but shall be respected while flying at heights, times and on routes specifically agreed upon between all the Parties to the conflict concerned.
They may be marked with the distinctive emblem provided for in Article 38 of the Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field of 12 August 1949.
Unless agreed otherwise, flights over enemy or enemy occupied territory are prohibited.


Such aircraft shall obey every summons to land. In the event of a landing thus imposed, the aircraft with its occupants may continue its flight after examination, if any.

Appendix 7

“1st Additional Protocol, Art. 85 (4)(a)”, Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol I), 
8 June 1977.
Article 85 - Repression of breaches of this Protocol

4. In addition to the grave breaches defined in the preceding paragraphs and in the Conventions, the following shall be regarded as grave breaches of this Protocol, when committed wilfully and in violation of the Conventions or the Protocol:

(a) the transfer by the occupying Power of parts of its own civilian population into the territory it occupies, or the deportation or transfer of all or parts of the population of the occupied territory within or outside this territory, in violation of Article 49 of the Fourth Convention.

Appendix 8

“Rome Statute of the International Criminal Court Art. 8(2)(b)(viii), 8(2)(e)(viii)”, Rome Statute of the International Criminal Court, developed on 17 July 1998, and entered into force on 1 July 2002, by the States Parties to this Statute
Article 8 War crimes
  
2.For the purpose of this Statute, "war crimes" means: 
(b) Other serious violations of the laws and customs applicable in international armed conflict, within the established framework of international law, namely, any of the following acts:
(viii) The transfer, directly or indirectly, by the Occupying Power of parts of its own civilian population into the territory it occupies, or the deportation or transfer of all or parts of the population of the occupied territory within or outside this territory.

(e)     Other serious violations of the laws and customs applicable in armed conflicts not of an international character, within the established framework of international law, namely, any of the following acts: 
(viii)     Ordering the displacement of the civilian population for reasons related to the conflict, unless the security of the civilians involved or imperative military reasons so demand.
Appendix 9

Rule 73 of “Rules of procedure and evidence” (an instrument for the application of the Rome Statute of the International Criminal Court), adopted by the Assembly of the States Parties, First session New York, 3-10 September 2002, Official Records ICC-ASP/1/3
Chapter 4 Provisions relating to various stages of the proceedings 
Section I Evidence

Rule 73 Privileged communications and information

1. Without prejudice to article 67, paragraph 1 (b), communications made in the context of the professional relationship between a person and his or her legal counsel shall be regarded as privileged, and consequently not subject to disclosure, unless:

(a) The person consents in writing to such disclosure; or

(b) The person voluntarily disclosed the content of the communication to a third party, and that third party then gives evidence of that disclosure.

2. Having regard to rule 63, sub-rule 5, communications made in the context of a class of professional or other confidential relationships shall be regarded as privileged, and consequently not subject to disclosure, under the same terms as in sub-rules 1 (a) and 1 (b) if a Chamber decides in respect of that class that:

(a) Communications occurring within that class of relationship are made in the course of a confidential relationship producing a reasonable expectation of privacy and non-disclosure;

(b) Confidentiality is essential to the nature and type of relationship between the person and the confidant; and

(c) Recognition of the privilege would further the objectives of the Statute and the Rules.

3. In making a decision under sub-rule 2, the Court shall give particular regard to recognizing as privileged those communications made in the context of the professional relationship between a person and his or her medical doctor, psychiatrist, psychologist or counselor, in particular those related to or involving victims, or between a person and a member of a religious clergy; and in the latter case, the Court shall recognize as privileged those communications made in the context of a sacred confession where it is an integral part of the practice of that religion.

4. The Court shall regard as privileged, and consequently not subject to disclosure, including by way of testimony of any present or past official or employee of the International Committee of the Red Cross (ICRC), any information, documents or other evidence which it came into the possession of in the course, or as a

consequence, of the performance by ICRC of its functions under the Statutes of the International Red Cross and Red Crescent Movement, unless: 

(a) After consultations undertaken pursuant to sub-rule 6, ICRC does not object in writing to such disclosure, or otherwise has waived this privilege; or

(b) Such information, documents or other evidence is contained in public statements and documents of ICRC.

5. Nothing in sub-rule 4 shall affect the admissibility of the same evidence obtained from a source other than ICRC and its officials or employees when such evidence has also been acquired by this source independently of ICRC and its officials or employees.

6. If the Court determines that ICRC information, documents or other evidence are of great importance for a particular case, consultations shall be held between the Court and ICRC in order to seek to resolve the matter by cooperative means, bearing in mind the circumstances of the case, the relevance of the evidence sought, whether the evidence could be obtained from a source other than ICRC, the interests of justice and of victims, and the performance of the Court’s and ICRC’s functions.
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� See: �HYPERLINK "http://www.icrc.org/web/eng/siteeng0.nsf/html/genevaconventions"�http://www.icrc.org/web/eng/siteeng0.nsf/html/genevaconventions� 


� Neutrality means the refusal to make a judgement, whereas impartiality means the judgement of a situation in accordance with pre-established rules (Pictet, Jean; 1979, The fundamental principles of the Red Cross: commentary, par. 8).


� The armed conflict in Colombia has lasted for over 50 years now, involving the government, several guerrilla groups and paramilitary organisations as the main actors in it (Insight on Conflict: Colombia, 2010, par. 4). The war claims the lives of 14 civilians a day, whereas more than 2 million Colombians have been displaced in the process of it (FOR - Why Colombia, par. 1). The ICRC has been present in Colombia since 1969, where it - in the Headquarters Agreement – asks for implicit recognition of the principles of neutrality, independence and impartiality (Geremia, Maurizio; Neutrality, impartiality and independence in Colombia, an ICRC perspective, 2010, par. 2-3). Furthermore, in its capacity to be such an organisation,  it will continue to seek for the protection and release of, for example, hostages and other detainees  (ICRC, 2010, Colombia: soldier freed under ICRC auspices, par. 5).


� The MSF provides emergency medical assistance, and it also seeks to raise awareness of crisis situations, in which it is prepared to speak – privately or in public – so to alleviate human suffering and ensure respect for the fundamental human rights (About MSF: The MSF role in emergency medical aid, 2005, par. 3).


� This is the ICRC’s discreet approach, in which it reports its findings only to the concerned authorities. With its professional expertise and neutrality the ICRC believes these are the key elements in order to persuade those in power to respect the rules of IHL (ICRC doesn’t publish its reports on prison visits - how can working confidentially be effective in preventing torture?, 2002, par. 3).


� The MSF claims neutrality and independency from governments in order to prevent manipulation from its humanitarian operations, however, it is not neutral in the sense that it will keep atrocities silent (MSF, 2005, About MSF: the MSF role in emergency medical aid, par. 3, 5/Delvaux, D.; The politics of humanitarian organisations: neutrality and solidarity, the case of the ICRC and MSF during the 1994 Rwandan Genocide,  p.42). 


� See: �HYPERLINK "http://www.freerepublic.com/focus/f-news/1291965/posts"�http://www.freerepublic.com/focus/f-news/1291965/posts� and �HYPERLINK "http://rt.com/Top_News/2009-11-16/bosnian-war-casualties-argument.html"�http://rt.com/Top_News/2009-11-16/bosnian-war-casualties-argument.html� 


� This means the forcible expulsion, rape and murder of other ethnic groups. It has mostly been practiced by the Serbs in Bosnia, although there is evidence that the Croats and Muslims practiced it as well; although, evidence shows that over 90% of the ethnic cleansing was committed by the Serbs (Geographic Glossary, par. 7).  


� Also known as the US Helsinki Commission, which monitors compliance with the Helsinki Accords and which advances security through the promotion of human rights (�HYPERLINK "http://csce.gov/"�http://csce.gov/�). 


� See: �HYPERLINK "http://dosfan.lib.uic.edu/ERC/bureaus/eur/releases/951101BosniaNATO.html"�http://dosfan.lib.uic.edu/ERC/bureaus/eur/releases/951101BosniaNATO.html� 


� This is the so-called arrival of the multi-task and multi-component peace support operations, where the disaster relief is being carried out in conjunction with the UN, UNHCR, ICRC, WFP and other inter-governmental and non-governmental organisations, as was the case in the former Yugoslavia (Thornberry, Cedric; 1996, Peacekeepers, humanitarian aid, and civil conflicts, p.1).


� In 1935 the ICRC failed to reveal the Nazi plans to exterminate the Jews, for it failed to make any public protest (Ignatieff, 2007, p. 245-247)


� Especially in 1993 several resolutions passed the revenue: �HYPERLINK "http://www.un.org/Docs/scres/1993/scres93.htm"�http://www.un.org/Docs/scres/1993/scres93.htm� 


� See: �HYPERLINK "http://www.hrweb.org/legal/genocide.html"�http://www.hrweb.org/legal/genocide.html� 


� Which means that an army, in this case the Janjaweed, purposefully conduct the destruction of everything that is useful in the area – Darfur – especially the corps, so that the land cannot be used by ‘the enemies’ – the SLM/A and JMA (Dictionary of contemporary English, 2005)  


� The LRA committed numerous abuses and atrocities, like the abduction, rape, maiming, and killing of civilians, including children, in order to destabilize the northern Uganda from bases in southern Sudan. Initially, some accused Sudan of supporting the LRA, while the government of Uganda was suspected of supporting the Sudan People’s Liberation Army (SPLA). Though, in 1999 both governments signed an agreement to stop aiding the groups (The Lord’s Resistance Army, 2006, par. 1-2).


� In Jonglei and Upper Nile states (south-east of Sudan)


� See further: �HYPERLINK "http://www.csmonitor.com/Commentary/Opinion/2010/0301/Genocide-in-Darfur-How-Sudan-covers-it-up"�http://www.csmonitor.com/Commentary/Opinion/2010/0301/Genocide-in-Darfur-How-Sudan-covers-it-up� 


� “Where genocide is found to have taken place, signatories to a UN convention are legally obliged to act to end it” (BBC, 2005, UN rules out genocide in Darfur, par. 3). See further also: �HYPERLINK "http://www.historyandtheheadlines.abc-clio.com/ContentPages/ContentPage.aspx?entryId=1179961&currentSection=1167255&productid=6"�http://www.historyandtheheadlines.abc-clio.com/ContentPages/ContentPage.aspx?entryId=1179961&currentSection=1167255&productid=6�





� "Perhaps there is no better case than Rwanda of state killing in which colonial history and global economic integration combined to produce genocide. It is also a case where the causes of the killing were carefully obscured by Western governmental and journalistic sources, blamed instead on the victims and ancient tribal hatreds." – Excerpt from Richard H. Robbinsons’s “Global Problems and the Culture of Capitalism” (�HYPERLINK "http://www.rwanda-genocide.org/multimedia.html"�http://www.rwanda-genocide.org/multimedia.html�)










