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Introduction

In order to graduate from The Hague School of European Studies, it is required to write a thesis. This thesis examines the abortion policy in the European Union and more specifically the possibility of a common European Union legislation on abortion. The reason for writing this thesis about abortion is the fact that abortion is a hot issue. Another reason is that the European Union does not have a common policy on abortion. Therefore, I want to deepen my knowledge about European legislation on abortion.
This led me to the central question in my research:

Should there be European Legislation about abortion?
To answer this central question information is found through desk research. The analysis includes several case studies, books, reports and articles in order to find an answer to the central question.
 In order to answer my central question I divided it into sub questions, which will be discussed in the following chapters:
Chapter 1. What is Abortion ?

In chapter 1, I will discuss the term abortion and the different forms of abortion. Furthermore, the health considerations and international law will be discussed. 
Chapter 2. Which Parties Are Involved in Relation to Abortion?
In this chapter, I discuss the different parties that influence a woman’s decision whether to have an abortion or not. I will discuss the influence of the family, church, government and medical community.

Chapter 3. Abortion Policy in Poland

Here, I will discuss the history of the abortion policy in Poland. Furthermore, I will examine the influence of the Catholic church and the political parties.

Chapter 4. Abortion Policy in the Netherlands

In this chapter, I will discuss the history of the abortion policy in the Netherlands. I will elaborate on the influence of the church and political parties.

Chapter 5. What Are the Differences between Poland and the Netherlands Concerning Abortion?

In this chapter, I will discuss the differences in policy on abortion between Poland and the Netherlands.
Chapter 6. Is There an International Law on Abortion?

In this chapter international law and the link with abortion will be discussed.
Chapter 7. The European Union and Abortion

In it, I will discuss the possibility of a European Union policy on abortion by examining relevant case studies.
The reason for writing this thesis about Poland and the Netherlands is because of the fact that the Netherlands has a law concerning terminating pregnancies, although abortion is still mentioned in the penal code. In contrast, Poland is a traditional country when it comes to abortion policy. Over the years the ideas of both governments have changed. Therefore it is interesting to compare the abortion laws in these two member states of the European Union.

Chapter 1:

Abortion

In this first chapter I will define the term abortion. Adjacent to it different methods to induce an abortion will be defined. Let it be noted that all procedures that induce an abortion entail risks. The most important information is mentioned in this chapter in order to provide the reader with more insight into the subject matter of this thesis.
1.1 Explanation of Abortion
Abortion or Abortus Provocatus lege Artis is the Latin term used for abortion in the medical world (medical dictionary, 1998). The term abortion means the removal or expulsion of an embryo or foetus from the uterus which leads to its death (1998). It is also possible that an abortion is called “an induced procedure” but most of the time its medical term is miscarriage or induced termination before the embryo is viable (1998). Every year, 40 to 50 million abortions are performed worldwide (Kulczycki, 2001, p.xii ).
Ever since ancient times abortions have been induced (2001, p.xii). Only the methods used to induce an abortion are different. In the olden days, people tried to induce an abortion by drinking certain herbs, for example nutmeg, as the side effect of nutmeg is that it can cause an abortion when taken in large quantities (Highleymann, 1989). According to the Hippocratic Oath physicians are forbidden to perform an abortion (Gabriel, 2001). In 1979 abortion was still considered equal to murder (2001, p.2). Due to ideological movements such as the socialists, views on abortion changed. The socialists wanted to legalize abortion rights 
(Hunt, 2000). 

1.2 Forms of Abortion

There are different ways to induce an abortion. Sometimes, of course, it happens spontaneously. There are four forms of abortion that will be described in more detail below (abortioninfo, 2007);

The first form of abortion is the spontaneous abortion also known as a miscarriage. This happens when an embryo or foetus is lost due to natural causes before the 20th week of pregnancy (Sellman, 2007). It still remains possible after the 20th week that the foetus dies in the uterus or during delivery (2007). Then, however, it is called stillbirth (2007). Spontaneous abortion is the only form of abortion that is not induced. 

The second form is Suction Aspiration and Vacuum Abortion, commonly used in the first trimester (Right to Life, 2007). MVA- abortion is referred as Manual Vacuum Aspiration. In this case the foetus or embryo is removed by suction (2007). The most recent surgical method is the EVA- abortion, Electric Vacuum Aspiration when an electric pump is used (2007).

The third form is medical abortion also known as chemical abortion (abortioninfo, 2007). The medicines used to induce an abortion are Mifepristone, Methotrexate and others (2007).  In most cases, if the medicine is taken before 49 days of gestation, almost 92% of women having a medical abortion can do so (contraception online, 2000). 
There are also other forms of abortion than the ones mentioned before. In ancient times, people thought that herbs could induce an abortion, but it is dangerous to use herbs because it could lead to organ failure (1998). The World Health Organization even reports of abortion caused by inserting knitting needles and clothes hangers in the uterus (2003). Nowadays, this kind of abortion still occurs in certain developing countries (2003). 

1.3 Health Considerations

The consequences for women or girls having the abortion are enormous. Every surgical operation involves a risk, and complications may arise such as haemorrhaging. Inexperienced practitioners with little training performing the abortions also constitute a risk. It is also important that any assistants are well-trained and experienced, as mistakes such as that the misplacing of certain medical instruments within the uterus can lead to its perforation (2007). In rare occasions the abortion performed is unsuccessful and the pregnancy will continue. It is possible that an unsuccessful abortion will lead to the delivery of a viable infant. The use of unsafe abortion methods is also a risk factor, certain herbs or the insertion of non-medical objects in the uterus can lead to permanent injury or even death (2003). In the Netherlands an organization exists that defends the rights of women to have an abortion (2007). This organization is called Women on Waves (2007). According to them a women dies every 6 minutes due to the consequences of an illegal and unsafe abortion (2007). An abortion has physical and mental consequences. A lot of women have trouble coming to terms with the experience. When services such as abortion are provided at primary level access will be better. The first level is the community level, where health workers play a role to avoid unwanted pregnancies by providing better information and informing the women about the consequences of an unsafe abortion (2003). The second level is the primary care facility level (2003). In these centres, medics that perform abortions are skilled (2003). 

To recap: it appears that different terminology is used when looking at the term abortion. The medical term used for abortion is “Abortus Provocatus lege Artis”. The consequences for women or girls having an abortion are considerable. Furthermore, little experience and training of the practitioner that performs the abortion increase the risk. It is essential that also the assistants are well-trained and experienced. According to the World Health Organization unsafe abortions are the main cause of maternal mortality and morbidity. Research by the World Health Organization tells us that anti-abortion laws result in unsafe abortions. Nevertheless, the European Union does not have a common policy on abortion.
Chapter 2:

Parties Involved in Relation to Abortion

In this chapter the parties  that have influence on abortion will be examined. Nowadays, abortion is still a controversial issue in the world and different parties are involved. All these parties have their own views on abortion. I will elaborate on the main parties, namely the family, church, government and medical community.
2.1 Family
Women have an abortion for different reasons. Sometimes the relationship ends and the pregnant woman is not able to look after the unborn child. Another reason can be that the pregnancy is at a very young age or that the family demands an abortion (religious tolerance, 2007). The reasons mentioned above are the social reasons to have an abortion. On the other hand women have an abortion because of medical reasons. Occasionally the pregnant woman’s health is in danger or the foetus shows abnormalities (2007). When the child is conceived during rape some pregnant women decide to abort the foetus. This is a difficult decision, because the pregnancy is the result of a dreadful event.
2.2 Church

Christianity is the largest religion in the world and can be divided in different branches (Woodhead,Fletcher,Kwanami&Smith, 2002, p.156). The three largest groups are: (2002, p.156)   

1. Roman Catholic

2. Orthodox

3. Protestant

The influence of the Catholic and Protestant church on abortion is important for my thesis. Due to the fact that Poland has a Catholic majority and therefore has strict anti-abortion laws. In the Netherlands religion has also been important in the decision-making process about legalizing abortion. That is the reason to look at only these two Christian groups. 

2.2.1 Catholic church

The Catholic church already condemned abortion centuries ago (2007). The Catholic church condemned abortion for the first time in the Didache statement : “You shall not kill the embryo by abortion and shall not cause the newborn to perish” (Catholic, 2007). From the fourth century it declared abortion a crime with its own penalties (2007). A person that had an abortion will be banned from church (2007). During fertility human life begins and from that moment the embryo has its own life (2007). According to the fifth commandment it is forbidden to kill human life (2007). Not only abortion is condemned by the Catholic church but also contraceptives such as birth control pills. The Vatican, the headquarters of the Catholic church, believes that abortion is not ethical (2007). 
Catholics for Choice is an organisation that considers abortion as a legal procedure (Catholics for choice, 2004) . The internal law of the Catholic church is called Canon Law (2004). In addition, Catholics believe that everyone that had an abortion or supports legal abortion is excommunicated (2004, p.6). This means banned from church. The Catholic church is governed through internal law (2004, p.6). The code of Canon Law explained two laws. Canon 1398 states that “ a person who completed a abortion incurs a latae sententiae (automatic) excommunication” (2004, p.6). The other canon is 1329/2 “accomplices that are not named in the law incur a latae sententiae penalty attached to an offence if it would not have been committed without their efforts and the penalty is of such a nature that it can punish them” (2004, p.6). This is not really about abortion but it can sometimes be applied to abortion in certain circumstances (2004). Not everyone that violates the canon law is punished (2004, p.6). People that receive a lower penalty include people that are under the influence of alcohol or drugs (2004, p.7). Excommunication is a penalty that has the aim to change the behaviour of the person that is being punished (2004, p.8). A person that is excommunicated remains Catholic, but they cannot receive sacraments any longer (2004, p.8). The 1329/2 canon law names accomplices (2004, p.9). In the case of abortion doctors and midwives are accomplices.  The penalty of Canon Law is excommunication (2004, p.9). However, this penalty is not for life,  bishops can end the penalty of excommunication during confession (2004, p.11). A lot of Catholic people do not know about this, because the Catholic church wanted to maintain a political dominance (2002, p.160). 

2.2.2 Protestant church

The roots of Protestantism lie in the dissatisfaction with and protest against the Catholic church in the Western world (2002, p.156). Unlike the Catholic church, the Protestant church has no international leader. The largest protestant groups are the Lutherans, the Presbyterians, the Baptists and the Methodists (2002, p.156). Protestant do not emphasize tradition and have a less hierarchical structure in contrast to the Roman Catholic church (2002). Due to modernising times both churches have developed liberal wings, the main aim is to make individual decisions (2002). The Protestant church does not have a similar view towards abortion. Birth control methods are not prohibited, except for the morning after pill. The Lutherans believe that Christian people should not have an abortion (LCA, 2007). The Fifth commandment is clear “You shall not murder” (Lutheran Church, 2007). Abortion is a decision that only the pregnant woman can take. The Protestant church does not approve abortion. Occasionally circumstances can appear when terminating a pregnancy is an option (2007). This is the case when the life of the pregnant woman can only be saved by terminating the pregnancy (2007). 

2.3 Government

In countries like Poland and Ireland abortions are illegal. Therefore, it is clear that the government of a country has an influence on abortion . Nowadays, 25 % of the world population lives in countries with highly restrictive abortion laws (Women on Waves, 2007). The map on the next page shows the abortion regulations in the world. According to the map, Poland is coloured pink, meaning that abortion is legally permitted only to save a woman's life or protect her physical health (2007).

RED Abortion illegal in all circumstances or permitted only to save a woman's life. PINK Abortion legally permitted only to save a woman's life or protect her physical health. YELLOW Abortion legally permitted only to protect mental health. BLUE Abortion legally permitted on socioeconomic grounds WHITE Abortion on request (Women on waves, 2007)
RED ( women on waves, 2007)
Abortion illegal in all circumstances or permitted only to save a woman's life.

PINK 
Abortion legally permitted only to save a woman's life or protect her physical health.

YELLOW 
Abortion legally permitted only to protect mental health.

BLUE
Abortion legally permitted on socioeconomic grounds

WHITE
Abortion on request

Red countries

South America:
Brazil, Colombia, Chile, Dominican Republic, El Salvador, Gustamala, Haiti, Honduras, Mexico, Nigaragua, Panama, Paraguay, Venezuela,

Sub-Saharan Africa:
Angola, Benin, Central African Rep.Chad, Congo, Côte d'Ivoire, Dem. Rep. of Congo, Gabon, Guinea- Bissau, Kenya, Lesotho, Madagascar, Mali, Mauretania, Mauritius, Niger, Nigeria, Senegal, Somalia, Tanzania, Togo, Uganda.

Middle East and North Africa:
Afghanistan, Egypt, Iran, Lebanon, Libya, Oman, Sudan (r), Syria, United Arab Emirates, Yemen.

Asia and Pacific:
Bangladesh, Indonesia, Laos, Myanmar, Papua New Guinea, Philippines, Sri Lanka.

Europe:
Ireland, Malta.

PINK 

The Americas and the Caribbean:
Argentina, Bolivia, Costa Rica, Ecuador, Peru, Uruguay

Sub-Saharan Africa:
Burkina Faso, Burundi, Cameroon, Eritrea, Ethiopia, Guinea, Malawi, Mozambique, Zimbabwe

Middle East and North Africa:
Kuwait, Morocco, Saudi Arabi

Asia and Pacific:
Pakistan, South Korea, Thailand

Europe:
Poland, Portugal

2.4 Medical Community

For the medical community professional codes are used in every country. Physicians have to  respect national laws concerning abortion (Eser, 2005, p.15). When physicians violate these regulations they face professional sanctions (2005, p.15). In the Netherlands, there are strict regulations for hospitals and clinics to perform an abortion (Kenniskring, 2007). All hospitals and abortion clinics need a licence (Kenniskring, 2007). The doctor needs to ask if the abortion is done voluntarily and talk about other alternatives, such as adoption (2007). In 1991 the General Chamber of Physicians and the Catholic church in Poland created the Ethical Code of Physicians ( 2007). This resulted in a code that made abortion only legal when a woman’s life or health was in danger or when the pregnancy was the result of a crime (2007). 

To conclude this chapter, a lot of parties have influence on the decision of the pregnant woman. For some people the opinion of the church regarding abortion is still important. Women that are strongly religious are less likely to have an abortion. Nowadays the debate about abortion is still large.  
Chapter 3: 


Abortion Policy in Poland

In this chapter the abortion policy of Poland will be discussed. In Poland the Catholic church has a large influence on abortion. For this reason the anti-abortion legislation in Poland will be examined. I will elaborate in particular on the influence of the state and Catholic church in Poland on abortion policy. After that I will discuss the main political parties in Poland and their opinion with reference to abortion.

3.1 Abortion Policy
Pope John Paul 2 stated that ‘ a nation that kills its own children is a nation without a future’ 
(Kulczycki, 2001, p.110). Poland is a country with a restrictive abortion policy. After the Second World War the abortion policy changed thoroughly (2001, p.110). Over the years it changed from restrictive to permissive and back to restrictive (2001, p.110). 
The first time the abortion policy changed was in 1932 (2001, p.113). The penal code stated that physicians are allowed to perform an abortion if the pregnancy was the result of a criminal offence or threatened the health of the pregnant woman (2001, p.113). In addition, in 1956 abortion was also allowed for socio-economic reasons (2001, p.113). That meant that women who were not able to maintain a child could have an abortion for socio-economic reasons. At that time the abortion policy was less restrictive (2001). Furthermore, a woman’s application for abortion was accepted in 1959 (2001, p.113). In that time all the abortions were performed for free in state health centres (2001, p.113). At the end of the 1950’s it was easier for Polish women to get an abortion. The statistics supported the less restrictive abortion policy. In the 1970s and 1980s the statistics showed that between 250,000 and 625,000 abortions were performed (2001, p.115). The statistics were high and the Polish government wanted to decrease the number of abortions (2001, p.115). 
One of the measures used by the Polish government to diminish the number of abortions was prohibiting abortion services (2001, p.114). Also three medical views and a consult with a state psychologist were necessary to get permission for a legal abortion (2001, p.114).  The government told state hospitals to charge $80 for an abortion (2001, p.114). That diminished the abortion rate because at that time $80 represented a third of the average monthly family income (2001, p.114). A new medical code was initiated in 1992 which denied physicians of performing an abortion unless a pregnancy was the result of a criminal offence (rape or incest) or threatened the pregnant woman’s life or health (2001, p.114). 
In the 1990s the abortion policy became stricter. The radical change in 1993 made almost all abortions illegal and the number of pregnancy terminations in hospitals decreased (Ignasiuk, 2007, p.44). Even women that for medical reason were entitled to a legal abortion were denied (2007, p.44). It was not difficult to find centres that performed illegal abortions (2007, p.44). These clinics advertised in newspapers (2007, p.44). The Democratic Left Alliance and the Polish Peasant Party won the election in 1993 (2007, p.44). The Democratic Left Alliance proposed to liberalise the anti-abortion law by reintroducing the possibility of terminating an unwanted pregnancy for social-economic reasons (2007, p.44). In 1994 the amendment was discussed in the Sjem and the president of the Conservative party Lech Walesa rejected the proposal (2007, p.44). In November 1995 presidential elections were held and Aleksander Kwasnieuwski member of the Democratic Left Alliance became the new president (2007, p.44). Then there was no obstacle anymore for liberalising the anti-abortion law (2007, p.44). The new law was approved in 1996 (2007, p.45). Article 1 of the preamble was changed from “human life is protected from the moment of conception”  into “right to life , including the prenatal phase, is protected as provided for in the preset law” (2007, p.45). This introduced the possibility to terminate a pregnancy no later than the twelfth week of pregnancy (2007, p.45) . After the twelfth week the physician and pregnant woman were punishable. 

In 1997 the Constitutional Tribunal of Poland stated that the liberalised abortion policy was not in line with the Polish constitution (2007, p.46).  According to the tribunal, “ascribing life protection in the prenatal phase to an ordinary legislation”, violates the constitutional guarantee of the protection of the human life” (2007, p46). This is stated in articles 67 and 70 of the Polish Constitution made in 1952 (2007, p.46). The result was once again a restrictive abortion policy. A new government in 2001 formed by the Democratic Left Alliance, Labour Union and Polish Peasant Party was expected to intervene in the restrictive abortion law and liberalise it (2007, p.47). At the beginning of the new government the prime minister Leszek Miller said his government was not going to change existing abortion regulation (2007, p.47). At that time the focus was on joining the European Union (2007, p.48). 

3.2 Church
Poland has been a Catholic country since 966 AC.  (Hamel, 2006, p. 36). During the communist regime it remained a powerful institute (2006, p.36). The ending of the communist regime provided the Catholic church (Kościol Katolicki) with more influence on domestic politics (2006, p.36). 95% of the Polish population is Roman Catholic (2006, p.36). A lot of religions share the same opinion and consider abortion a form of murder (2001, p.122). According to the Catholic church abortion and family planning are forbidden (2001, p.123). However, the Catholic church is aware of the existence of statistics that show there are a great number of pregnancies outside marriage (2001, p.132). It wanted to help these women with more assistance to single pregnant women and promote natural family planning. In the 1970s the church made clear that abortion is not moral (2001, p.123).  For them the abortion law should be stricter in order to decrease the abortion rate. The influence of the Catholic church on abortion increased over the years. The church organized meetings about abortion for Catholics in order to prevent Catholic women from having an abortion (2001, p.125). An opinion poll showed that women with not much schooling and living in rural areas were in favour of prohibitions (2001, p.125). But in some situations the church makes an exception. For example when a pregnant woman needs to have crucial surgery and anaesthetic indirectly caused the death of a foetus (Ascension Health, 2007). This is called double effect.
However, double effect is only morally acceptable if all efforts were made to avoid the death of a foetus.  
There is a group in Poland that is pro-life. It is called the Polish Pro-Life Youth Group. The Polish Pro-Life Youth group stated that according to‘ article 38 of` the Polish constitution the republic of Poland shall ensure the legal protection of the life of every human being` (semj, 2007). Poland does not only have pro-life groups. A group that is in favour of contraception is the Polish Federation for Women and Family Planning. This federation was created in 1992 by 5 organizations the Pro Femina Association, the Polish Feminist Organisation, the League of Polish Women, Neutrum and The Society for Family Development (federa, 2007). The Polish Federation for Womren and Family Planning defends women’s reproductive rights through lobbying and advocacy (2007, para 1). In the 1990s the civic movement started a campaign with support of left wing politicians and women’s groups in favour of abortion (2001, p.125). The Network of East-West Women (NEWW) Polska supports projects to create enhanced rights for women to healthcare (Neww, 2004). Skills is a project that provides women that started their own business with information concerning computer skills and communication (2004, p.1). In this way NEWW wants to make women aware of their rights (2004, p.1). Nowadays,  Catholic church is still not pleased with pro-abortion organizations 

3.3 Political Parties
Poland is a liberal democracy and the president is the head of state (2006, p.28). Furthermore, Poland has different political parties. The first one is Civic Platform or Platforma Obywatelska , this is a Christian-democratic and liberal-conservative Polish party (PO, 2007). Since 2007 this is the largest party in the Sejm (2007). It has a liberal stance on the economy and conservative stance on ethical issues such as abortion. The second one is the Democratic Left Alliance or Sojusz Lewicy Demokratycznej, this is a social democratic political party. This party believes that women have the right to freedom and therefore can chose for an abortion (SLD, 2007). However, the party does not agree with the choice for abortion. The Polish party Law & Justice or Prawo i Sprawiedliwość is a Polish conservative democratic party  (PIS, 2007). This party favors the strengthening of the abortion policy in Poland 

(2007). The last one is the League of Polish Families or Liga Polskich Rodzin (LPR, 2007). It is a ultraconservative party. This party can be considered as a far right-party that condemns abortion (2007). All the Polish parties discussed above are against abortion. In October 2007

the Polish inhabitants chose a new government (Elsevier, 2007). Donald Tusk is the new Prime Minister and is member of the Civic Platform or Platforma Obywatelska (2007). The new prime minister is against abortion (beatroot, 2007).
In conclusion, I would like to state that abortion is an issue in Poland. The abortion policy changed over the years. The leaders of the Catholic church in Poland are against abortion. It is their opinion to decrease the abortion rate among Catholics. By the ending of the communist period, the Catholic church tried to encourage political parties and organizations to strengthen the abortion policy. But still a lot of women have an abortion. Most political parties in Poland have the opinion that abortion is murder of the unborn life. The new prime minister Tusk is against abortion under any circumstances. The only party that is not strictly opposed to abortion is the Democratic Left Alliance. For them women have the right to freedom and can choose for an abortion. However, the party does not support abortion
Chapter 4:


Abortion Policy in the Netherlands
This chapter will focus on the abortion policy in the Netherlands. The changes over the years will be researched. This will be done by looking at the history of the abortion policy in the Netherlands. Furthermore, I will look at the influence of the church on abortion. After that the opinion of the political parties will be discussed. 
4.1 Abortion Policy
Since 1887 abortion is illegal in the Netherlands (Rijneveld, 2002, p.6). In 1950 the media created a large discussion regarding abortion (2002, p.6). Some people tried to legalize abortion. Until 1966 most Dutch people thought that abortion was illegal( 2002, p.6). This was emphasized by article 296 from the penal code. This article states (emancipatie, 2007);

1. the person that gives a treatment to a pregnant woman that may lead to the termination of the pregnancy. The person can be sentenced for a maximum of four years and six months in prison or a fine
2. if the actions results in the death of the pregnant woman, a prison sentence for a maximum of six years can be imposed or a fine.

3. if the fact is committed without the authorisation of the pregnant woman, a prison sentence for a maximum of twelve years can be imposed or a fine.

4. if the fact is committed without authorisation of the pregnant woman and results in its death, prison sentence for a maximum of fifteen years can be imposed or a fine.

5. In the first paragraph mentioned offence is not illegal, if the treatment has been performed by a doctor in a hospital or clinic in which such treatment can be performed according to the law terminating pregnancy (wet afbreking zwangerschap).

Professor Enschede, lawyer specialised in criminal law, wrote an article about abortion, in this article he explained that abortion was not always punishable by law (2007, para 1). That is the case when a physician believes that an abortion is essential to protect the life of the pregnant woman (2007, para 1). This was the starting point of a discussion between physicians and lawyers about when an abortion is necessary. In 1967 women’s organisations were founded (2007, para 2). It was their opinion that abortion should be legalized, because most women are capable of making their own decision (2007, para 2).  For women’s organisations it is important that abortion is banned from the penal code. 

During cabinet Den Uyl the socialist party and the liberals handed in a bill (2002, p.6). The aim of the bill was to erase abortion from the penal code and so that the pregnant woman together with the physician decided about abortion (2002, p.6). A majority of the members of the Lower House agreed with the proposed bill, but a few months later the Upper House rejected the proposed bill. Cabinet Den Uyl failed to change the abortion policy (2002, p.6). 
A new abortion discussion started with the Christian party during cabinet Van Agt 1
(2002, p.7).  In November 1980 the debate started in the second chamber (2002). After voting in 1981 76 votes were in favour of the proposition and 74 votes against (2002, p.7). Then the proposition went to the first chamber. 38 members of the first chamber voted in favour of the proposition and 37 votes against (2002, p.7). The proposition was accepted although the difference was small (2002). 
This remains a historic moment, because this was the first abortion law in the Netherlands. This law is called Wet Afbreken Zwangerschap or 
Law Terminating Pregnancy (2002, p.7). The main aim of the abortion regulation in the Netherlands is to protect unborn life and the right of women to receive help when they face an unwanted pregnancy (2002).  The law Terminating Pregnancy stated( Wetten online, 2007) ;

· Abortion is mentioned in the book of criminal law, but it maybe performed 

when regulations are followed. 

· Abortion clinics and hospitals are allowed to perform an abortion.

· The pregnant woman needs to be in an emergency situation.

· The doctor has to inform the woman about other possibilities besides abortion.

· Between the first session with the doctor and the actually abortion needs to be a time of reflexion for at least 5 days.

· Abortion is only allowed before the 24th week of pregnancy.

The number of abortions is stable. In 2006 32,992 women had an abortion (jaarrapportage, 2006, p.12).   
4.2 Church

In the Netherlands most inhabitants are Christian. As I stated before in an earlier chapter Christianity is split into several branches (Woodhead, et al,.2002, p.156). The most important religious groups are the Catholics and Protestants (2002, p.156).  Both religions have a similar opinion concerning abortion. The Protestants and the Catholics view abortion as a crime against humanity (2002, p.158). Especially the Catholics have a strong opinion about abortion, they believe that unborn life has precedence (2002, p.157). The churches think that abortion should remain in the criminal law section (2002, p.158). In the Netherlands the bishops do not maintain those strict rules (katholiek nieuwsblad, 2005). Although they have a lot of power in the Catholic church.  According to the bishops, a woman can have an abortion when her life is in danger (2005). Nevertheless, the influence of the church started to decrease in the 1960s (2002, p.291). Women do not depend on the church any more and can make their own decisions. At this moment abortion is a woman’s own choice and the influence of the church is decreased (2002, p.291). Secularization can be defined as a process in which religions diminishes in importance both in society and in the consciousness of individuals (2002, p.291). This is the result of modernization. 

4.3 Political Parties

There are different political parties in the Netherlands. Some parties are based on religious values and others are liberal. In relation to this all parties have their own opinion about abortion. 
The first party is a Socialist party, commonly known as the Labour party (PVDA). This party represents traditionally the working class. It promotes the role of welfare state and an equal distribution of social and economic sources (2007). From their point of view women have the right to make their own decision about whether to have an abortion or not (2007). For a pregnant woman it is not easy to make the decision to have an abortion.  It is vital that these women receive medical care when terminating the pregnancy, not only physically but also mentally, because having an abortion is an emotional occurrence. The Socialist party (SP) thinks that good information about alternatives such as adoption are important. Also women need to have the opportunity to cancel the abortion and contraceptives must be available for everyone (2007, para 2). In the Netherlands there is a period of reconsidering of 5 days. During this period the pregnant woman can change her opinion and cancel the abortion appointment. Green Left (Groen links) said that the period of reconsidering for women is not necessary. Most women have made their decision before they contact the abortion clinics (2007, para 2). 

The second largest traditional party is the Christian Democratic Appeal (CDA). Together with the labour party they are viewed as the biggest single parties in the Netherlands. The CDA represents Christian voters, both Catholic and Protestant. Religious conflicts have  dominated politics in the Netherlands. Until 1977 Catholics and Protestants were represented by two Protestants parties and one Catholic party. Due to weakening of the religious ties these three parties were united under the Christian party, the CDA. Family life is essential for the CDA. The CDA recognizes that an emergency situation can occur during pregnancy in which ending the pregnancy is the only solution (2007, para 3). According to them foetal life needs to be protected. For the CDA it is important to reduce the abortion rate in the Netherlands. 
To reach this objective different measures has to be taken. First, what the causes are that certain groups of the population have more abortions for example immigrants (2007, para 4). Secondly, the word ‘emergency situation’ needs to be better defined (2007, para 4). Abortion cannot be an alternative for anticonception (2007, para 4). Thirdly, the instructions regarding birth control need to be improved. Especially for immigrants, due to the fact that the abortion rate is 53% (2007, para 4). There are two other Christian parties the moderate Christian Union (CU) and the more fundamentalist Christian Political Reformed Party (SGP). The CU believes that ending a human life is forbidden by God and not appropriate in a constitutional state (2007, para 2). The CU has always been opposed to the legalisation of abortion in the Netherlands (2007, para 3). They believe that all efforts need to be made to prevent that a pregnant woman terminates the pregnancy. Abortion  is only justified when the pregnant woman’s life is in danger (2007, para 3). 

The Christian Political Reformed Party has the strongest opinion about abortion. The SGP thinks that abortion needs to be outlawed, except when the life of the pregnant woman is threatened. According to them, the law terminating pregnancy is not always followed. Little attention is put into alternatives like adoption. 

Another party in the Netherlands is the Liberal Party (VVD). The VVD was hostile towards representation of religious values in politics (Gallagher, et al,. 2006, p.201). The VVD started as a middle-class party and the opposite of the religious parties. Abortion is a solution only in an emergency situations like foetal abnormalities (2007, para 1). It can not be considered as method of family planning (2007, para 1). D’66 (Democrats 66)  is a socialist liberal party. At the end of the 1960’s Anneke Goudsmit wanted that existing abortion clinics were legalised. Women believe they have right to make their own decision about abortion and D’66 shares that opinion

Current Government in the Netherlands

Since April 23rd 2007 staff on the boat of Women on Waves has been authorized to perform abortions until the 7th week of pregnancy. The restriction made by the state secretary of Social matters Clèmence Ross (CDA) in 2004 disappeared. In 2004 Women on Waves could only perform abortions within the reach of the Slotervaart Hospital. Due to this restriction  Women on Waves went to the highest judicial body in the Netherlands, Council of States (Raad van State). The verdict of the Council of States was that the ministry of health did not provide strong arguments that justified the restriction
. After the verdict the current secretary of Social matters Jet Bussemaker repealed the restriction (PVDA). The Christian Union is not pleased that the restrictions were retracted. It is their view that human life should be respected because it is a gift from god. Another party that is not content with the retracted restriction is the Christian party. The most important issue for them is that Women on Waves are not terminating pregnancies after the first trimester. The Netherlands has a liberal abortion policy. At this moment two Christian parties are in the government together with the labour party. The Christian Union stated to give priority to a conservative policy in the case of abortion. To reach consensus the cabinet provides money to discourage abortion and inform women about alternatives like adoption. 
To summarize, I would like to emphasise that abortion is still mentioned in the penal code. But since the Law Terminating Pregnancy was introduced, 450,000 abortions have been performed in the Netherlands (2007). This number can be explained by the decreasing influence of the church in the 1960s. In those days, people began to depend less on the opinion of the church and community. In addition, the political parties differ in opinion about abortion. Some parties believes that a woman has the right to an abortion and others believe that an unborn should be protected by the state. All political parties agree that the abortion rate need to be reduced. This can be done by increasing the availability of contraceptives .
Chapter 5 :
What Are the Differences Between Poland and the Netherlands In Relation To Abortion Policy?
In this chapter I present the differences in policy concerning abortion between Poland and the Netherlands. In addition, I will look at the abortion policy in both countries, the influence of the church and the views of the political parties. 
5.1 Abortion Policy
In Poland and the Netherlands abortion is mentioned in the penal code. Under special circumstances abortion was allowed in these countries. In 1930 terminating an unwanted pregnancy was legalised in Poland to protect the health of the pregnant woman (Ignaciuk, 2007, p.52). The abortion policy changed dramatically over the years. During the communist period abortion was legal and done for free in state hospitals and for money in private clinics (2007, p.52). The democratisation of Poland changed the abortion law radically (2007, p.52). It became more restrictive (2007). The anti-abortion law of 1993 diminished the possibility for legally terminating an unwanted pregnancy in Poland (2007, p.52). After a short period of  liberal abortion law. The Constitutional Tribunal states in 1996 that “the liberalised law was not in line in with the Polish Constitution” (2007, p.52).   

A new amendment was proposed in 2007 to protect the dignity from the moment of conception will not be incorporated in the Polish constitution (2007, p.53). It is clear that the abortion laws changed after elections were held. For example the Democratic Left Alliance liberalised the abortion regulation in 1993. That is the party that is not strictly opposed to abortion like the other parties in Poland. In Poland, physicians that induces abortions could go to prison for two years (2001, p.114).  The abortion law in the Netherlands did not change so radically. The first clinic in the Netherlands that performed an illegal abortion started in 1971 (Geschienis, 2007, para 1). The physicians that performed the abortion were not prosecuted.  In the Netherlands the law Terminating Pregnancy (Wet Afbreken Zwangerschap) was made in 1984 and stated that abortion maybe performed under certain circumstances (wetten, 2007, art 1). The most important regulation is that abortion is only approved before  the 24th week of pregnancy (2007). On the other hand in Poland it is only authorized until the 12th week of pregnancy.
5.2 Church

In the Netherlands most people are Catholic or Protestant (Hondebrink, 2005, p.52). In contrast to Poland were 95% of the inhabitants are Catholic (Hamel, 2006, p.36). The Catholic church has a strong opinion about abortion. According to them, abortion is a form of murder (2007,p.6). In addition, the Catholic church believes that every pregnancy is a gift from God (2007,p.6). Abortion is only morally acceptable if all efforts have been made to prevent the death of an embryo or foetus.  In the religious area there is a difference between Poland and the Netherlands. In Poland people are still religious and the influence of the Catholic church is large (2007, p.13). This is due to the fact that the living standard is lower in Poland (2006, p.36). Due to economy increases people are less attending church (Kuipers, 2003). 
5.3 Political Parties

Poland is a liberal democracy and is governed by a president (2006, p.28). Poland has a multi-party system (2006, p.28). In that case the population can choose from different parties (2006, p28). The Netherlands has a constitutional monarchy and parliamentary democracy. The head of state is a monarch. In the Netherlands the population can vote for representatives from different parties for the second chamber. This is due to the multi-party system. 
There are more conservative parties in Poland, but there are democratic parties such as the Democratic Left Alliance (Democratic Left Alliance, 2007). This party states that women have the right to freedom and therefore make their own decision whether to have an abortion or not (2007).  The Catholic church in Poland supports the conservative parties (2006, p.28). In the Netherlands there are a lot of different parties. The parties that are based on Christian values have the strongest opinion about abortion. According to the Christian parties, family life is essential ( CDA, 2007). 
In short, it is clear that there are a lot of differences between Poland and the Netherlands. The Catholic church has a large influence on the Polish population. Besides this the political parties in Poland are opposed to abortion. Only the 
Democratic left Alliance consider that women have the right to make their own decision about whether to have an abortion or not.

Chapter 6:

International Law
This chapter will look at the international law relevant to the abortion policy. Since the beginning of the 19th century abortion laws have existed. Pope Pius IX states that “ensoulement occurs at conception” (Women on Waves, 2007, para 3). In the 19th century the laws forbade any termination of pregnancy (2007, para 3). Therefore, most countries perceive these laws as the origin of the restrictive abortion laws that still exists in certain developing countries like Nicaragua (2007, para 3). On the other hand, a lot of countries liberalized regulations concerning abortion in the period between 1950 and 1985 (2007, para 3). The International Human Rights instruments are divided in two categories. The first instrument is the declarations, these are not legally binding (2007, para 3). The second instrument is the conventions, these are legally binding (2007, para 3). The International Human Rights instruments are created in order to guarantee human rights and safety (2007, para 3). However, it is difficult to guarantee human rights because the access to safe and legal abortions for pregnant women are restricted in national law ( Human Rights Watch, 2006, para 1). There is not one specific treaty about abortion, therefore I will look at the International Human Rights Law that supports women making independent decisions (2007, p.2).
6.1 UN International Conference on Population and Development (ICPD) and Fourth World Conference on Women
The International conference on Population and development took place in September 1994 (UN, 1994, Para 7.6). The ICPD discussed the abortion issue. The main paragraphs that explain abortion are paragraphs 7.6 and 8.25
. The Fourth World Conference on Women examined the impact of unsafe abortions, as agreed at the International Conference on Population and Development ( Fourth World Conference on Women, 1995, para 106j).
Paragraph 7.6 stated that

 All countries should strive to make accessible through the primary health-care system, reproductive health to all individuals of appropriate ages as soon as possible and no later than the year 2015.  Reproductive health care in the context of primary healthcare should, inter alia, include:  family-planning counselling, information, education, communication and services; education and services for prenatal care, safe delivery and post-natal care, especially breast-feeding and infant and women's health care; prevention and appropriate treatment of infertility; abortion as specified in paragraph 8.25, including prevention of abortion and

the management of the consequences of abortion; treatment of reproductive tract infections; sexually transmitted diseases and other reproductive health conditions; and information, education and counselling, as appropriate, on human sexuality, reproductive health and responsible parenthood.  Referral for family-planning services and further diagnosis and treatment for complications of pregnancy, delivery and abortion, infertility, reproductive tract

infections, breast cancer and cancers of the reproductive system, sexually transmitted diseases, including HIV/AIDS should always be available, as required.  Active discouragement of harmful practices, such as female genital mutilation, should also be an integral component of primary health care, including reproductive

health-care programmes.

Paragraph 8.25 stated that 

In no case should abortion be promoted as a method of family planning.  All Governments and relevant intergovernmental and non-governmental organizations are urged to strengthen their commitment to women's health, to deal with the health impact of unsafe abortion 20/ as a major public health concern and to reduce the recourse to abortion through expanded and improved family-planning services.  Prevention of unwanted pregnancies must always be given the highest priority and every attempt should be made to eliminate the need for abortion.  Women who have unwanted pregnancies should have ready access to reliable information and compassionate counselling.  Any measures or changes related to abortion within the health system can only be determined at the national or local level according to the national legislative process.  In circumstances where abortion is not against the law, such abortion should be safe.  In all cases, women should have access to quality services for the management of complications arising from abortion.  Post-abortion counselling, education and family-planning services should be offered promptly, which will also help to avoid repeat abortions.

To summarize, both paragraphs explain that prevention of unwanted pregnancies is the main priority (1994,para 8.25). In addition, women with an unwanted pregnancy need to have access to information. In this information abortion is explained and alternatives such as adoption. It is obvious that abortion is not the only solution for an unwanted pregnancy. The consequences for women having the abortion are large. Then women need access to medical services in case complications arise (1994,para 8.25). The reasons earlier are related to abortion. The Fourth World Conference on Women dealt with the health impact of unsafe abortion, as agreed in paragraph 8.25 of the programme of action (1995, para 106j).
6.2 Abortion Legislation

There is not an explicit treaty about abortion (2006, p.2). But some International Human Rights articles can be related to abortion. In the table below I will mention relevant articles 

and explain the relationship with abortion.

6.2.1 Rights to Healthcare

The International Covenant on Economic Social and Cultural Rights (ICESCR) states in article 12.1 that states must recognize “the right of everyone to the enjoyment of the highest attainable standard of physical and mental health”
. From my point of view this article is related to abortion. Unsafe abortions threat women’s health (2006, p3). Furthermore, women that had an unsafe abortion need medical attention for potential complications such as an infection (2006, p.3).

6.2.2 Right to Life

In article 6 of the International Covenant on Civil and Political Rights (ICCPR) is stated that “ every human being has the inherent right to life”
. This article can be explained in different ways. I will take the side of the pregnant woman. Each day there are 1400 maternal deaths (2006, p.3). Besides this, a part of these maternal deaths is due to an unsafe abortion (2006). Evidence shows that maternal deaths increase when countries maintain restrictive abortion laws (2006, p.3). 
6.2.3 Right to Liberty

Article 9.1 of the ICCPR states that “everyone has the right to liberty and security of person. No one shall be subjected to arbitrary arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance with such procedure as are established by law”3. Women can get criminal sanctions for an abortion (2006, p.3). 

6.2.4 Right to Privacy

Article 17.1 of the ICCPR explains that “no one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence, nor to unlawful attacks on his honour and reputation” 3. This is an important article, because only the pregnant woman can make the decision whether to have an abortion or not (2006, p.3). The decision making process is private. 

6.2.5 Right to Decide the Number and Spacing of Children

 According to article 16.1 (e) of The Convention on Eliminating Discrimination against Women “States Parties shall take all appropriate measures to eliminate discrimination against women in all matters relating to marriage and family relations and in particular shall ensure, on a basis of equality of men and women and the same rights to decide freely and responsibly on the number and spacing of their children and to have access to the information, education and means to enable them to exercise these rights”
. Women can only exercise this right when they have access to contraceptives (2006, p.3). In my opinion it is essential that women make their decision about the number of children. 
6.3 The Council of Europe

In the council of Europe the Convention for the Protection of Human Rights and Fundamental Freedoms was established. The council of Europe has different components (Basic Human Rights text, p.46) ;

· Committee of Ministers

· Parliamentary Assembly 

· European Court of Human Rights

The main goal of the council of Europe is explained in article 1.b. This article explains the statute of the council of Europe “common action in economic, social, cultural, scientific, legal and administrative matters and in the maintenance and further realization of human rights and fundamental freedoms”(Basic Human Rights text, p. 43) . 

6.3.1 The European Court of Human rights (ECHR)
Article 1 of the ECHR “the high contracting parties shall secure to everyone within their jurisdiction the rights and freedoms defined in section 1 of this convention”(BHRT, p.48). In short, there is an obligation to respect human rights. The European Court of Human Rights is a permanent court (ECHR, 2006). However, the ECHR may only deal with cases after all local remedies have been exhausted. The ECHR primarily safeguards the civil and political rights (2007, p.48).

6.2.3 Access to the European Court of Human Rights

There are articles concerning the access to the European Court of Human Rights. The access to the ECHR is explained in articles 33 and 34. According to article 33 of the European Convention for the Protection of Human Rights(ECPHR) “any high contracting part may refer to the court any alleged breach of the provisions of the Convention and the protocols thereto by another High Contracting Party”(ECPHR, 2007).

Article 34 of the ECPHR explains the individual applications. This article states that “the court may receive applications from any person, non governmental organisation or group of individuals claiming to be the victim of a violation by one of the High Contracting Parties of the rights set forth in the Convention of the protocols thereto. The High Contracting parties undertake not to hinder in anyway the effectiveness of this right (2007, p.50). There are admissibility criteria’s for ECHR. The most important admissibility article is 35.1 of the ECPHR. This article states that “the court may only deal with the matter if all domestics remedies have been exhausted” (2007, p.50) . 

The Case Tysiac Versus Poland

Alica Tysiac, a Polish woman went to the ECHR, because she was rendered blind when she was refused an abortion (women on web, 2007, para.9) . This woman filed a claim against Poland. The imposed anti-abortion laws in Poland violated her rights under article 8 (right to respect family life) and article 14 ( prohibition of discrimination) of the European Convention for the Protection of Human Rights and Fundamental Freedoms( 2007, para 9). The pregnant woman Tysiac consulted three doctors about her third pregnancy and warned her about the great risk of losing her eyesight if she completed the pregnancy (jurist, 2006). These doctors refused to give Tysiac an abortion certificate on medical grounds (2006, para 1). Due to the denial of an abortion certificate on medical grounds Tysiac suffered a retinal haemorrhage as a result and this made her disabled (2007, para 9). The verdict of the ECHR was that Poland would compensate Tysiac with €39.000 in pecuniary damages, costs and expenses (2006, para 1).  The court denied that article 8 of the ECPHR was violated. However, she should had the possibility to appeal against the refusal of the doctors(2007, para 9).

The Case D Versus Ireland

A woman, known as ‘D’ said her rights were violated under the European Convention on Human Rights, because she had to travel to the United Kingdom for an abortion (Irish Times, para 4). D had an abortion because her child, almost at 24 weeks gestation, was diagnosed with severe disabilities (2006, para 4). The chances that the baby survived after birth were little. The verdict of the ECHR was that the case was inadmissible since the woman had not made sufficient effort to obtain an abortion in Ireland (2006, para 5). Although the Catholic country allows abortion unless the mother’s life is in danger, lawyers from the government stated that the woman might have been given permission for an abortion in Ireland (2006, para 5). Due to the fact that the child suffered from serious disabilities. 

For the pro-abortion organisations in Ireland this is a serious setback. According to them, the ECHR should protect the human right to abortion (2006, para 8).
In short, there is not one treaty that deals specifically with abortion. However, existing articles can be linked to abortion. In my opinion restrictive abortion laws are violating women’s rights (2006, para 1). Each day there are 1400 maternal deaths due to unsafe abortions (2006, p.3). In that case the restrictive abortion laws are not diminishing the abortion rate. The consequence is that women have an unsafe abortion that lead to complications. 

The European Court of Human Rights handled two cases. Due to the verdict of the ECHR the pro-abortion groups received a setback in the case between D. versus Ireland. In the opinion of pro-abortion groups the ECHR undermined the constitution by not claiming a human right to abortion. 

Chapter 7:
The European Union and Abortion

In this chapter I will elaborate on the opinion of the European Union about abortion.

The European Union is made up of different countries with member states domestic legislation. I will start with looking at the member states of the European Union, particular the member states that joined the European Union in 2004 and 2007. Since some of these new member states are traditional anti-abortion countries. After that I examine if the European Union is authorized to make European legislation with reference to abortion. Relevant case studies are discussed. 
7.1 Legislation in Member States

Abortion is still a controversial issue in countries like Poland and Cyprus. A lot of pro-life movements are established in these countries. It is difficult for the European Union to have policy about abortion. Every member states have its opinion, but member states with a lot of Catholic inhabitants like Poland and Cyprus are pro-life. In addition, ten new member states joined the European Union in 2004 (Cyprus, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia and Slovenia). Some of these member states are traditional anti-abortion laws like Poland, Cyprus and Hungary (Cbc trust, 2006). Below I will discuss the anti-abortion regulations in Poland, Cyprus and Hungary.
· Poland
Since 1956 abortion has been legal in Poland. Women had different reasons for an abortion at that time. Moreover, it was possible for women to have an abortion for socio-economic reasons only in the first trimester. In case of medical reasons or sexual crimes abortion was legal in the second trimester (Poland, 2006, para 2). Though, Poland changed the abortion laws in the 1990s. This resulted in a new anti-abortion ethical code for physicians (2006, para 3). The anti-abortion laws have driven abortion underground. Pregnant women travel to Russia or Czech for an abortion. 
· Cyprus
Cyprus maintains a restrictive abortion policy (Cyprus, 2006). In Cyprus abortion is part of the penal code. Articles 167 to 169 are related to abortion
. According to article 167 of the penal code any person, with intent to procure miscarriage of a woman, whether she is or is not with child, unlawfully administers to her or causes her to take any poison or other noxious thing, or uses any force of any kind, or uses any other means whatever is guilty of a felony, and is liable to imprisonment for seven years (Cyprus, 2006, article 167). However, exceptions are made in case of rape, foetal impairment and to protect a women’s health physical and mental (2006, Cyprus). Article 169 of the penal code upheld the exceptions. In article 169 of the penal code states that although the provisions of Sections 167, 168, and 169, a person shall not be guilty of the offences provided there under when the pregnancy is terminated by a medical practitioner registered in accordance with the provisions of the Medical Registration Law:

(a) following a certification by the competent police authority, confirmed by medical certification whenever this is possible that the pregnancy has been brought about by rape and under circumstances which, if the pregnancy were not terminated, would seriously jeopardize the social status of the pregnant woman or that of her family;

(b) on the basis of the opinion of two medical practitioners, registered in accordance with the provisions of the Medical Registration Law, to the effect that they consider, in good faith, that the continuation of the pregnancy would endanger the life of the pregnant woman, or that physical, mental, or psychological injury would be suffered by her or by any existing child she may have, greater than if the pregnancy were terminated, or that there is a substantial risk that, if the child were born, it would suffer from such serious physical or psychological abnormalities that it would be seriously incapacitated (2006, article 169)
· Hungary
Until 1991 the abortion regulations in Hungary were liberal (2006, Hungary). In December 1991 the Highest Court of Hungary decided that the liberal abortion regulations were unconstitutional (Hungary, 2006). Therefore, the Hungarian parliament needed to change this before the end of 1992 (Hungary, 2006). Then in 1992 the parliament passed a new law called “ on the protection of the foetal life” (2006). According to this law a pregnancy can be interrupted when a risk exist such as foetal abnormalities (2006). 
The last enlargement of the European Union took place in January 2007 when Bulgaria and Romania joined (2006). Bulgaria made abortion on request accessible to all women in the first trimester in 1990 (2006, Bulgaria). Furthermore,  the abortion rate is 50% and inhabitants view abortion as a method of family planning (2006). I will continue with the abortion regulations in Romania. In 1986 the abortion regulations were very strict in Romania (Romania, 2006). At that time women under the age of 45 where banned from having an abortion, unless the life of the pregnant woman was in danger (2006). In 1989 the abortion regulations became less restrictive, because the government discovered that the abortion rate in Romania was 35% higher than in Western countries were abortion was legal (2006). Since the more liberal abortion regulations, the maternal mortality decreased with 317% (2006). It is obvious that all the member states have regulations related to abortion. Indeed the European Union has no power to legislate on allowing or not allowing abortion. Issues with a lot of controversy like abortion and euthanasia require legislation at national level. National governments make domestic policies on such issues. 

7.2 European Legislation

As I mentioned earlier the EU has no power to legislate on allowing or disallowing abortion. Therefore, the European Union has no law about abortion. The European Parliament introduced a resolution for legal access to abortion in member states and candidate member states in 2002. Here after I will explain the resolution of the European Parliament.

7.2.1 The European Parliament

The European Parliament makes proposals for legislation, amend and reject proposals. In July 2002, the European Parliament introduced a resolution called  legal access to abortion in both member states and candidate countries. The European parliament voted 280 to 240 ( with 28 abstentions) and adopted the resolution calling on all member states and new member states to provide abortion
. The resolution, known as the Van Lancker report after the Belgian MEP, states that “in order to safeguard women’s reproductive health and rights, abortion should be made legal, safe and accessible to all”.  The report wants to promote emergency contraception and demands that abortifacient drugs be available at affordable prices. 
7.2.2 The European Court of Justice

The ECJ is located in Luxembourg and the court adjudicates on cases under the EU treaties. Its decisions can not be appealed (ECJ, 2007, para 1). The ECJ adjudicates in cases brought before it by citizens or associations, by member states against one another (2007, para 1). The court consists of one judge from each member state and eight advocates, that prepare the particular case (2007, para 1). Furthermore, the court is responsible for supranational issues. Supranational means domestic issues from member states are shifted to European level. The European Court of Justice decided in the case Costa vs Enel that EU law overruled national law

Case of  S.P.U.C. vs. Grogan

The Society for the Protection of the Unborn Child and officers of student groups distributed publications containing information on the availability of legal abortions in the United Kingdom (supreme court, 1997). In the Irish High Court the S.P.U.C wanted to prohibit the students groups from distributing information on abortion services. The groups argued that article 59 of the Treaty of Rome was violated. Article 59 prohibits member states from putting restrictions on the supply of commercial services within the communities ( 1997, para 2). After hearing all parties involved the Irish High Court referred the case to the European Court of Justice. With the question whether abortion can be considered a “service” under the Treaty of Rome, and if so, whether one member state could ban information on services that were legal in another member state (1997, para 3). The ECJ states that abortions performed in accordance with national law of the member state where they are carried out is a “service” (1997, para 10). The ECJ concluded that the groups are not representative of clinics in the United Kingdom and the clinics were not participating in the student groups. Therefore, the students are not providing a service protected by article 59 (1997, para.10).

As a result Ireland with a strict anti-abortion law wanted a protocol to the Treaty of Maastricht to evade the possibility of EU laws overruling national law (EUobserver, 2007) . During its membership negotiations Malta obtained a similar provision in 2002 (2007, para 2). Another country with anti-abortion laws is Poland. This country has an individual agreement about abortion and morality annexed to its accession treaty (2001,para 3).

To conclude this chapter, I would like to state that making European legislation about abortion appears to be impossible. Due to the fact that certain traditional anti-abortion  countries such as Ireland, Malta and Poland have provisions that make it impossible for the European Union to legalise abortion in these countries.

Conclusion 

In the first chapter, the term abortion is defined. Furthermore, the different forms to induce an abortion and its health considerations are discussed. In the second chapter, the influences of different parties on abortion are examined. The most important parties stand for family and the church. These parties can influence a woman’s decision whether to have an abortion or not. I further looked at the Catholic and Protestant church as 95 % of the Polish population are Catholics. In the Netherlands most people are Catholics or Protestants. 

In chapter three, I elaborated on abortion policy in Poland. I started by looking at the history of Polish abortion policy which changed a lot over time. During the communist period abortion policy was liberalised. The ending of the communist period made abortion policy more restrictive. It is clear that not all political parties are of the same opinion concerning abortion. The Democratic Left Alliance thinks that women should make their own decision about having an abortion. The influence of the Catholic church on abortion in Poland is substantial. According to the Catholic church every life is a gift from God.
In chapter four, Dutch abortion policy is discussed. I used the same points as mentioned in chapter three. Abortion policy in the Netherlands has not changed much since the Law Terminating Pregnancy. Abortion is allowed under certain conditions. The influence of the church on abortion is negligible. Dutch political parties each have their own opinions about abortion. The Christian parties are against abortion whereas other parties think that only the pregnant woman herself can decide whether to have an abortion or not. The differences in policy are discussed in chapter five. It is obvious that the abortion policy of Poland changed the most. At this point of time, it is still not legal for Polish women to have an abortion that endanger the health of the pregnant woman.
In chapter 6, I examined international legislation concerning abortion. There is not one common treaty or convention about abortion. However, there are articles that can be related to abortion. It is clear that European legalisation about abortion is not an option. The differences in abortion policy between Poland and the Netherlands are too large (Deutsche welle, 2007). It is impossible to achieve consensus on a controversial subject such as abortion (2007). In addition, many countries are not prepared to give up a part of their national sovereignty (2007, para 12).  In my opinion a restrictive abortion law would not decrease the number of abortions. Due to the open borders in the European Union women may travel to another country to have an abortion (2007, para 10). This is only available for women who can afford it (2007, para 10). As a result, poor women have unsafe illegal abortions in their own country(2007, para 10). There must be organisations that help women with unwanted  pregnancies, as it is outrageous that women die due to an illegal or unsafe abortion.
In the final chapter, I elaborated on the possibility to design a common European Union policy on abortion. The growth of the European Union in 2004 and 2007 did nothing to further cohesion, due to the fact that some traditional anti-abortion countries such as Poland became member states. Poland has an individual agreement concerning abortion annexed to its accession treaty. Because of this, Poland wants to avoid the possibility that EU law will overrule national law. Poland might change its abortion policy after being made to do so. The European Court of Human Rights ordered Poland to pay  €25,000 in damages to Alicia Tysiac, who wanted an abortion because her pregnancy deteriorated an existing medical condition that could make her go blind. Nonetheless, her request was denied. This meant that Poland had violated its own laws because abortion for medical reasons is allowed in Poland (2007, para 14). The discussion about abortion is still hot. It seems impossible to reach an agreement between pro-abortion and anti-abortion parties. 

Considering all of the above, it is currently not possible to design a European Union policy on abortion, due to the fact that countries such as Ireland, Malta and Poland have individual agreements with the EU. As a result, EU law cannot overrule national law. This is rather strange because the European Parliament has adopted a resolution in which all member states and future member states must provide abortion. At this point in time, I would not plead for a common European Union policy on abortion. Some countries in the European Union have a strict anti-abortion view which makes it not possible to design a single European Union policy on abortion. On the other hand, I  think there is an on-going debate among member states on ethical issues such as abortion. Although the European Union has no power on allowing or disallowing abortion, it does create a dialogue on issues like abortion. At this moment all member states are drawing up national legislation on abortion. 
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Appendix 1
Constitution of Poland

Article 30
The inherent and inalienable dignity of the person shall constitute a source of freedoms and rights of persons and citizens. It shall be inviolable. The respect and protection thereof shall be the obligation of public authorities.
Article 38

The Republic of Poland shall ensure the legal protection of the life of every human being.

Appendix 2
Artikel 296 Wetboek van Strafrecht 

1. Hij die een vrouw een behandeling geeft, terwijl hij weet of redelijkerwijs moet vermoeden dat daardoor zwangerschap kan worden afgebroken, wordt gestraft met gevangenisstraf van ten hoogste vier jaar en zes maanden of geldboete van de vierde categorie.
2. Indien het feit de dood van de vrouw ten gevolge heeft, wordt gevangenisstraf van ten hoogste zes jaren opgelegd of geldboete van de vierde categorie.
3. Indien het feit is begaan zonder toestemming van de vrouw, wordt gevangenisstraf van ten hoogste twaalf jaren opgelegd of geldboete van de vijfde categorie.
4. Indien het feit is begaan zonder toestemming van de vrouw en tevens haar dood ten gevolge heeft, wordt gevangenisstraf van ten hoogste vijftien jaren opgelegd of geldboete van de vijfde categorie.
5. Het in het eerste lid bedoelde feit is niet strafbaar, indien de behandeling is verricht door een arts in een ziekenhuis of kliniek waarin zodanige behandeling volgens de Wet afbreking zwangerschap mag worden verricht.
Appendix 3

LJN: AW7365, Raad van State , 200503100/1

Datum uitspraak: 03-05-2006 

Datum publicatie: 03-05-2006 

Rechtsgebied: Bestuursrecht overig 

Soort procedure: Hoger beroep 

Inhoudsindicatie: Bij besluit van 7 februari 2002 heeft de Minister van Volksgezondheid, Welzijn en Sport (hierna: de Minister) geweigerd aan appellante een vergunning te verlenen als bedoeld in artikel 2 van de Wet afbreking zwangerschap (hierna: de Waz) voor het verrichten van zwangerschapsafbrekingen in een mobiele behandelkamer.

Uitspraak 

200503100/1. 

Datum uitspraak: 3 mei 2006 

AFDELING 

BESTUURSRECHTSPRAAK 

Uitspraak op het hoger beroep van: 

de stichting "Stichting Women on Waves", gevestigd te Amsterdam, 

appellante, 

tegen de uitspraak in zaak no. AWB 04/3469 van de rechtbank Amsterdam van 28 februari 2005 in het geding tussen: 

appellante 

en  

de Minister van Volksgezondheid, Welzijn en Sport. 

1.    Procesverloop 

Bij besluit van 7 februari 2002 heeft de Minister van Volksgezondheid, Welzijn en Sport (hierna: de Minister) geweigerd aan appellante een vergunning te verlenen als bedoeld in artikel 2 van de Wet afbreking zwangerschap (hierna: de Waz) voor het verrichten van zwangerschapsafbrekingen in een mobiele behandelkamer. 

Bij besluit van 27 juni 2002 heeft de Minister het daartegen door appellante gemaakte bezwaar ongegrond verklaard. 

Bij uitspraak van 1 juni 2004 heeft de rechtbank Amsterdam (hierna: de rechtbank), voor zover hier van belang, het daartegen door appellante ingestelde beroep gegrond verklaard, het besluit vernietigd en bepaald dat de Minister een nieuwe beslissing op bezwaar neemt. 

Bij besluit van 9 juli 2004 heeft de Staatssecretaris van Volksgezondheid, Welzijn en Sport, opnieuw beslissend, het door appellante gemaakte bezwaar gedeeltelijk gegrond en voor het overige ongegrond verklaard en een vergunning verleend voor het verrichten van behandelingen gericht op het afbreken van zwangerschap zoals bedoeld in artikel 2 van de Waz, met dien verstande dat deze behandelingen uitsluitend in de mobiele behandelkliniek mogen worden verricht indien deze zich bevindt binnen een straal van 25 kilometer van het Slotervaartziekenhuis te Amsterdam. 

Bij uitspraak van 28 februari 2005, verzonden op 4 maart 2005, heeft de rechtbank het daartegen door appellante ingestelde beroep ongegrond verklaard. Deze uitspraak is aangehecht. 

Tegen deze uitspraak heeft appellante bij brief van 7 april 2005, bij de Raad van State ingekomen op 8 april 2005, hoger beroep ingesteld. De gronden zijn aangevuld bij brief van 3 mei 2005. Deze brieven zijn aangehecht. 

Bij brief van 1 juli 2005 heeft de Minister van antwoord gediend. 

De Afdeling heeft de zaak ter zitting behandeld op 15 november 2005, waar appellante, vertegenwoordigd door haar [voorzitter], en de Minister, vertegenwoordigd door mr. A.C. de Die, advocaat te Den Haag, mr. dr. J.M.D. Waardt en mr. I.S. Keizer, zijn verschenen. 

2.    Overwegingen 

2.1.    Ingevolge artikel 2 van de Waz mag een behandeling, gericht op het afbreken van zwangerschap, slechts worden verricht door een arts in een ziekenhuis of kliniek, waaraan door de Minister vergunning tot het verrichten van dergelijke behandelingen is verleend. 

   Ingevolge artikel 4, derde lid, van de Waz verkrijgt het ziekenhuis of de kliniek de vergunning indien aannemelijk is gemaakt dat aan de in de artikelen 5, eerste lid, of 6 bedoelde eisen zal worden voldaan. 

   Ingevolge artikel 6, eerste lid, aanhef en onder c, van de Waz wordt de vergunning ten aanzien van een kliniek slechts verleend indien de kliniek bij de behandeling van de afbreking van zwangerschappen volgens bij algemene maatregel van bestuur te stellen regels samenwerkt met een of meer ziekenhuizen. 

   Ingevolge artikel 7 van de Waz kan de Minister, al naar gelang de specifieke omstandigheden van een inrichting hiertoe nopen, aan een vergunning aanvullende voorwaarden verbinden, onderscheidenlijk deze voorschriften wijzigen, aanvullen of intrekken. De voorschriften mogen slechts betrekking hebben op de onderwerpen waaromtrent en voor zover daarover bij of krachtens de artikelen 5 en 6 eisen zijn gesteld. 

   In de Memorie van Toelichting bij artikel 7 van de Waz is, voor zover hier van belang, vermeld dat in verband met de mogelijkheid aan de vergunning voor een bepaalde inrichting aanvullende voorschriften te verbinden, rekening kan worden gehouden met de bijzondere situatie in die inrichting. Zo zou men kunnen denken aan het voorschrift, dat in de betrokken inrichting een bepaalde behandelingswijze niet mag worden toegepast. 

2.1.1.    Ingevolge artikel 18, eerste lid, van het op onder meer artikel 6, eerste lid, aanhef en onder c, van de Waz gebaseerde Besluit afbreking zwangerschap (Stb. 1984, 218, hierna: het Baz) dient tussen het bestuur van de kliniek en het bestuur van een ziekenhuis in de omgeving van de kliniek een samenwerkingsovereenkomst te zijn gesloten, welke overeenkomst ingevolge het tweede lid van dit artikel in ieder geval strekt tot het verlenen van hulp vanwege het ziekenhuis aan en ten behoeve van patiënten van de kliniek, op verzoek van de geneeskundige die in de kliniek een behandeling verricht. Die hulp omvat in ieder geval diagnostische en therapeutische consultatie van aan het ziekenhuis verbonden medische specialisten. 

   In de Nota van Toelichting bij het Baz is ten aanzien van artikel 18 vermeld dat de voorgeschreven samenwerkingsregeling dient voor gevallen waarin zich bij de afbreking van een zwangerschap medische complicaties voordoen. Tevens is vermeld dat het niet zo is dat een samenwerkingsverband gesloten dient te worden met het dichtstbijzijnde ziekenhuis. Een dergelijke overeenkomst zal mede betrekking hebben op afspraken op het terrein van diagnose en consultatie. Een grotere afstand tussen het ziekenhuis en de kliniek is dan wel aanvaardbaar. In het kader van een vergunningverlening zal van geval tot geval worden bezien of de afstand tussen een ziekenhuis en de desbetreffende kliniek aanvaardbaar is. 

2.1.2.    Voor het verlenen van een vergunning is van belang in welk stadium de zwangerschap zich bevindt. Voor de overtijdbehandeling, die tot zestien dagen na de laatste menstruatie plaatsvindt, is op zichzelf geen vergunning als bedoeld in artikel 2 van de Waz nodig. Voor de behandeling die is gericht op het afbreken van eerste en tweede trimesterzwangerschappen is een dergelijke vergunning wel nodig. Voor de afbreking in een kliniek van tweede trimesterzwangerschappen (zwangerschappen die langer dan dertien weken hebben geduurd) gelden, gelet op artikel 6, tweede lid, van de Waz in samenhang met de artikelen 21 tot en met 24 van het Baz, meer eisen van medische en verpleegkundige aard dan met betrekking tot eerste trimesterzwangerschappen. Gedurende het eerste trimester kan de behandeling plaatsvinden op medicamenteuze of op instrumentele wijze. Bij de vergunningverlening wordt, zo is ter zitting van de zijde van de Minister toegelicht, niet naar behandelwijze gedifferentieerd. Indien een vergunning wordt verleend, is deze steeds voor beide behandelwijzen bedoeld. 

2.2.    Appellante stelt zich blijkens haar statuten ten doel diensten te verstrekken met name op het gebied van de reproductieve gezondheid inclusief onder andere abortus, overtijdbehandelingen en seksuele voorlichting om een goede hulpverlening en de rechten daarop te bevorderen. Zij tracht dit doel onder meer te bereiken door het exploiteren van faciliteiten en klinieken aan land of op zee. Zij heeft bij brief van 25 april 2001 verzocht om een vergunning op grond van artikel 2 van de Waz, ten behoeve van een kliniek in de vorm van een mobiele gynaecologische behandelkamer, die op een schip of vrachtwagen kan worden geplaatst. 

   Hoewel de vergunning volgens appellante niet slechts is bedoeld voor een kliniek op een onder Nederlandse vlag varend schip, blijkt uit de stukken dat daar een substantieel deel van de vergunningplichtige activiteiten zal worden verricht. Binnen de territoriale wateren of op het grondgebied van andere landen geldt de wetgeving van die landen; slechts indien de mobiele kliniek zich buiten Nederland bevindt aan boord van een onder Nederlandse vlag varend schip buiten de territoriale wateren van een ander land en aldaar behandelingen worden verricht, is, net als wanneer dit in Nederland zelf gebeurt, de Nederlandse wetgeving van toepassing. 

 Het verzoek betreft uitsluitend een vergunning voor de behandeling van eerste trimesterzwangerschappen. Uit de brief van 25 april 2001 blijkt dat op een schip alleen medicamenteuze (en niet instrumentele) zwangerschapsafbrekingen zullen worden verricht tot een zwangerschapsduur van zeven weken. Of later de suggestie zou kunnen zijn ontstaan dat het ook gaat om instrumentele abortus, kan in het midden worden gelaten; ter zitting is van de zijde van appellante benadrukt dat een vergunning voor uitsluitend medicamenteuze abortus voor haar voldoende is. 

2.3.    Bij uitspraak van 1 juni 2004 heeft de rechtbank de beslissing op bezwaar van 27 juni 2002 vernietigd, omdat deze beslissing een deugdelijke motivering ontbeert, en heeft zij de Minister opgedragen een nieuwe beslissing op het bezwaar van appellante te nemen. De Staatssecretaris heeft, opnieuw beslissend op het bezwaar, bij besluit van 9 juli 2004 aan appellante een vergunning verleend voor het verrichten van behandelingen gericht op het afbreken van zwangerschap zoals bedoeld in artikel 2 van de Waz, met dien verstande dat deze behandelingen uitsluitend in de mobiele behandelkliniek mogen worden verricht, indien deze zich bevindt binnen een straal van 25 kilometer van het Slotervaartziekenhuis te Amsterdam. Met dit ziekenhuis heeft appellante een samenwerkingsovereenkomst gesloten. 

2.4.    Het geschil heeft betrekking op de aan de vergunning verbonden voorwaarde en spitst zich toe op de uitleg van het begrip "in de omgeving van" in artikel 18, eerste lid, van het Baz. Aan de orde is of de motivering van het besluit van 9 juli 2004 de rechterlijke toets, met inachtneming van de uitspraak van 1 juni 2004, kan doorstaan. 

2.5.    Appellante heeft in haar hoger beroepschrift en de daarop ter zitting gegeven toelichting gemotiveerd betoogd dat de rechtbank bij de aangevallen uitspraak er ten onrechte van is uitgegaan dat de Minister beoordelingsvrijheid toekomt bij de uitleg van evengenoemd begrip, althans dat de Minister niet zodanig ruime beoordelingsvrijheid toekomt als de rechtbank heeft aangenomen, en dat de rechtbank ten onrechte heeft overwogen dat niet kan worden geoordeeld dat de Minister niet in redelijkheid een afstandseis heeft mogen en kunnen stellen en dat de concreet op 25 kilometer bepaalde afstand, gelet op de door de Minister gegeven motivering, niet kennelijk onredelijk is. Volgens appellante is daarbij voorbijgegaan aan de uitspraak van 1 juni 2004. 

2.5.1.    Het in artikel 18 van het Baz opgenomen vereiste dat er een samenwerkingsovereenkomst is gesloten tussen de kliniek en een ziekenhuis in de omgeving van de kliniek, strekt er niet toe te waarborgen dat acute hulp kan worden geboden bij eventuele spoedeisende complicaties, maar heeft als doel het garanderen van hulp met alle mogelijke middelen indien er onverhoopt niet-acute complicaties optreden of een andere vorm van medische zorg noodzakelijk is, zoals de Minister bij het besluit van 9 juli 2004 terecht heeft gesteld. Zoals in de onder 2.1.1 aangehaalde Nota van Toelichting is benadrukt, dient van geval tot geval te worden bezien of de afstand tussen een ziekenhuis en de kliniek aanvaardbaar is. 

 De Afdeling stelt voorop dat de Minister voor de beoordeling van de afstand is uitgegaan van een alle behandelingen, waaronder instrumentele behandelingen, omvattende vergunning. De Afdeling merkt vervolgens op dat de onderhavige abortuswetgeving tot stand is gekomen aan het eind van de jaren zeventig en het begin van de jaren tachtig van de vorige eeuw en in werking is getreden op 1 november 1984. De toepasselijke bepalingen moeten in dat licht worden bezien. Nadien hebben zich ontwikkelingen voorgedaan op het gebied van 

communicatie en technologie waardoor op een andere wijze dan oorspronkelijk was voorzien, kan worden gewaarborgd dat de behandeling voldoet aan de eisen die daaraan uit medisch en verpleegkundig oogpunt behoren te worden gesteld. Ook de inzichten en mogelijkheden op medisch gebied hebben sedert de totstandkoming van de onderhavige wetgeving een aanzienlijke wijziging ondergaan. Een redelijke uitleg van de desbetreffende bepalingen brengt met zich dat daarmee rekening wordt gehouden. Dat een ziekenhuis waarmee een samenwerkingsovereenkomst is gesloten voor hulp op het gebied van diagnostische en therapeutische consultatie, als bedoeld in het tweede lid van artikel 18 van het Baz, zich in de feitelijke nabijheid van de kliniek bevindt, is dan ook, mede gelet op de daarbij gegeven toelichting, niet altijd strikt noodzakelijk. Hoewel de Afdeling met de rechtbank het standpunt van de Minister deelt dat niet is uitgesloten dat bij een medische ingreep als hier aan de orde vooraf dan wel achteraf in een voorkomend geval fysieke consultatie noodzakelijk is, is de Afdeling er, anders dan de rechtbank, op basis van de door de Minister gegeven motivering niet van overtuigd dat in dit geval in redelijkheid een afstandseis van 25 kilometer kan worden gesteld. De Minister heeft ter bepaling van de territoriale begrenzing de situatie van appellante vergeleken met de overige klinieken in Nederland die over een volledige vergunning beschikken. De Minister heeft de maximale afstand tussen de kliniek van appellante en het Slotervaartziekenhuis bepaald op het gemiddelde van de afstanden tussen de overige klinieken en de ziekenhuizen waarmee door die klinieken samenwerkingsovereenkomsten zijn gesloten, omdat dit de enige maatstaf zou zijn die voorhanden is. Appellantes behandelunit verschilt echter aanzienlijk van de overige klinieken, aangezien het de enige mobiele kliniek is. De afstand tussen de kliniek van appellante en het Slotervaartziekenhuis is, vanwege de mobiliteit van de behandelunit, variabel. Met de vergunning, als verleend door de Minister bij de beslissing op bezwaar van 9 juli 2004, kunnen slechts in een straal van 25 kilometer van het ziekenhuis de activiteiten die appellante in de kliniek wenst te ontplooien, worden uitgevoerd. Appellante heeft bovendien onweersproken aangevoerd dat bij de tegenwoordig meestal gebruikte medicamenteuze behandelwijze de tweede pil, waardoor de miskraam op gang komt, door de patiënt pas ingenomen wordt als deze weer thuis is, zodat de weinige patiënten die nazorg behoeven, zich niet in de mobiele kliniek bevinden en dat daarom een voorwaarde ten aanzien van de afstand het door de Minister beoogde effect mist. In geval van toepassing van alleen de medicamenteuze behandelwijze is de kans dat in de mobiele kliniek nazorg in de vorm van diagnostische dan wel therapeutische hulp noodzakelijk is, volgens appellante niet aanwezig. Zij heeft aangegeven dat in haar geval - zoals door haar aangevraagd - de voorwaarde dat slechts de medicamenteuze behandelwijze mag worden toegepast, aan de vergunning kan worden verbonden, en/of kan worden voorgeschreven dat een gynaecoloog aanwezig is. De Minister heeft zich op het standpunt gesteld dat artikel 7 van de Waz niet toelaat dat voorwaarden worden gesteld aan de wijze van behandeling, omdat voorwaarden ingevolge dit artikel slechts betrekking mogen hebben op de onderwerpen waaromtrent en voor zover daarover bij of krachtens de artikelen 5 en 6 eisen zijn gesteld. Uit de Memorie van Toelichting bij artikel 7 blijkt evenwel dat het wel degelijk de bedoeling van de wetgever is geweest de Minister de mogelijkheid te bieden een bepaalde behandelingswijze niet toe te staan. Het is mogelijk daarbij rekening te houden met de bijzondere situatie van de kliniek en in dat verband uit medisch en verpleegkundig oogpunt voorwaarden te stellen. Het standpunt van de Minister is in dit opzicht derhalve niet juist. Naar het oordeel van de Afdeling heeft de Minister onvoldoende oog gehad voor de specifieke situatie van appellante. De Minister heeft in dit verband onvoldoende onderzocht of aan appellante de door haar gewenste vergunning kan worden verleend waarbij, bezien in het licht van het huidige tijdsgewricht, door het stellen van andere dan territoriale voorwaarden, aan het doel en de strekking van de abortuswetgeving kan worden voldaan. Aldus is door de Minister onvoldoende gemotiveerd 

waarom deze afstandseis moet worden gesteld. Anders dan de rechtbank is de Afdeling dan ook van oordeel dat de beslissing op bezwaar van 9 juli 2004 in strijd is met de artikelen 3:2 en 7:12 van de Algemene wet bestuursrecht. 

2.6.    Het hoger beroep is gegrond. De aangevallen uitspraak dient te worden vernietigd. Het bij de rechtbank ingediende beroep dient alsnog gegrond te worden verklaard. De bestreden beslissing op bezwaar komt eveneens voor vernietiging in aanmerking. De Minister dient een nieuw besluit te nemen met inachtneming van deze uitspraak. 

2.7.    De Minister dient op na te melden wijze in de proceskosten te worden veroordeeld. 

3.    Beslissing 

De Afdeling bestuursrechtspraak van de Raad van State 

Recht doende in naam der Koningin: 

I.    verklaart het hoger beroep gegrond; 

II.    vernietigt de uitspraak van de rechtbank Amsterdam van 28 februari 2005, AWB 04/3469; 

III.    verklaart het bij de rechtbank ingestelde beroep gegrond; 

IV.    vernietigt het besluit van de Minister van Volksgezondheid, Welzijn en Sport van 9 juli 2004, IBE/E-2497746; 

V.    veroordeelt de Minister van Volksgezondheid, Welzijn en Sport tot vergoeding van bij appellante in verband met de behandeling van het hoger beroep en het beroep opgekomen proceskosten tot een bedrag van € 966,00 (zegge: negenhonderdzesenzestig euro), geheel toe te rekenen aan door een derde beroepsmatig verleende rechtsbijstand; het dient door de Staat der Nederlanden aan appellante onder vermelding van het zaaknummer te worden betaald; 

VI.    gelast dat de Staat der Nederlanden (het Ministerie van Volksgezondheid, Welzijn en Sport) aan appellante het door haar voor de behandeling van het hoger beroep en het beroep betaalde griffierecht ten bedrage van € 687,00 (zegge: zeshonderdzevenentachtig euro) vergoedt. 

Aldus vastgesteld door mr. P. van Dijk, Voorzitter, en mr. J.H.B. van der Meer en mr. G.J. van Muijen, Leden, in tegenwoordigheid van mr. R.H.L. Dallinga, ambtenaar van Staat. 

w.g. Van Dijk    w.g. Dallinga 

Voorzitter ambtenaar van Staat 

Uitgesproken in het openbaar op 3 mei 2006 

Appendix 4

The European Parliament Resolution on Sexual and Reproductive Health and Rights 
At the sitting of 6 September 2001 the President of Parliament announced that the Committee on Women's Rights and Equal Opportunities had been authorised to draw up an own-initiative report, pursuant to Rule 163 of the Rules of Procedure, on sexual and reproductive health and rights (2001/2128 (INI)).

The Committee on Women's Rights and Equal Opportunities had appointed Anne E.M. Van Lancker rapporteur at its meeting of 12 July 2001.

The committee considered the draft report at its meetings of 17 April and 4 June 2002.

At the last meeting it adopted the motion for a resolution by 19 votes in favour to 11 votes against, with 2 abstentions.
Abortion:
The ICPD Programme of Action states: "In no case should abortion be promoted as a method of family planning. All governments and relevant intergovernmental and non-governmental organizations are urged to strengthen their commitment to women’s health, to deal with the health impact of unsafe abortion as a major public health concern and to reduce the recourse to abortion through expanded and improved family planning services... Women who have unwanted pregnancies should have ready access to reliable information and compassionate counselling... In circumstances where abortion is not against the law, such abortion should be safe. In all cases, women should have access to quality services for the management of complications arising from abortion5...". The  FWCW Platform for Action states that governments should "...consider reviewing laws containing punitive measures against women who have undergone illegal abortions6". 
State of play 

The lowest EU reported legal abortion rates are to be found in Belgium, Netherlands, Germany (around 7/1000 women), the middle group consists of Finland, France,  and Italy (around 12/1000 women), the highest abortion rates are to be found in Sweden, the United Kingdom and Denmark (around 17/1000 women), with Sweden the highest (18/1000 women). In the Accession Countries, abortion rates are much higher than in the EU. The lowest official abortion rates are to be found in the Czech Republic (17/1000), Lithuania, Slovakia and Slovenia (21/1000 women); the middle group consists of Bulgaria, Latvia, Estonia, Hungary, (around 40/1000 women), the highest abortion rate is to be found in Romania (52/1000 women).7
Abortion policy varies between EU Member States. This fact offers an explanation for the reality of women travelling between EU Member States in order to have an abortion. The most restrictive policy is Ireland’s, where abortion is only  allowed to save a woman’s life; in Portugal and Spain legal abortion is only possible in case of foetal impairment or rape, or to protect a women’s physical or mental health, but in reality the abortion  practice differs considerably. Other countries allow abortion for medical and socio-economic reasons. The gestational limit for abortion is in most countries 12 weeks; after this limit, abortion is still possible in some countries in special circumstances. In some countries, parental consent is needed for minors. The cost of abortion varies; many governments include abortion in national health insurance systems, for some only for abortion on medical grounds. In Central and Eastern Europe , abortion is one of the leading causes in maternal morbidity. In Poland , abortion is outlawed after almost 40 years of being legal and widely available.
Cyprus has a restricted abortion policy (in case of rape, foetal impairment and to protect a woman’s physical or mental health). In Turkey , spousal consent is needed.
C. Adolescent sexual and reproductive health / sexuality education 

Article 24 of the Convention on the Rights of the Child (1998) states: "States Parties recognize the right of the child to the enjoyment of the highest attainable standard of health and to facilities for the treatment of illness and rehabilitation of health. States Parties shall strive to ensure that no child is deprived of his or her right of access to such health care services".  Article 6.15 of the ICPD states that "Youth should be actively involved in the planning, implementation and evaluation of development activities that have a direct impact on their daily lives. This is especially important with respect to information, education and communication activities and services concerning reproductive and sexual health, including the prevention of early pregnancies, sex education and the prevention of HIV/AIDS and other sexually transmitted diseases. Access to, as well as confidentiality and privacy of, these services must be ensured with the support and guidance of their parents and in line with the Convention on the Rights of the Child. In addition, there is a need for educational programmes in favour of life planning skills, healthy lifestyles and the active discouragement of substance abuse".
IV. Policy recommendations 

The EU has always played an important role in promoting sexual and reproductive health and rights. In this report, we launch an appeal to the Member States and the Accession Countries to review the implementation of the ICPD Platform of Action and the safeguarding of International human rights instruments. The concept of sexual and reproductive health and rights in the EU and the Accession Countries needs to be reinforced. We deduce from the figures above that there are great disparities between the Member States of the EU and the Accession Countries. However, it should be taken into account that the data are incomplete and may not actually reflect the real situation due to the lack of official data an underreporting. Therefore, there is a need for a clearer picture of the state of sexual and reproductive health and rights and an overview of best practices. To this end, we recommend the Commission to develop a database concerning sexual and reproductive health and rights, based on harmonized reproductive health indicators. The research currently supported by the European Commission in this field should be continued under the new Community Health Action Programme, e.g. the Reprostat project that aims to develop indicators and determinants of reproductive health for monitoring and evaluating reproductive health in the EU, and the ECHI project that inserts sexual behaviour as a health determinant in the EU health strategy. We further call upon the Commission to consider the opinions of young people on sexual and reproductive health and rights as an important theme in the follow-up of the White Paper on Youth. Although reproductive health policies remain merely within the competence of the Member States, the EU could add value by launching a process of mutual learning, based on comparisons of reproductive health data and on sharing positive experiences and best practices in Member States "and Accession Countries" sexual and reproductive health programmes and policies

Appendix 5
Society for the Protection of the Unborn Child v. Grogan [1997] IESC 4; [1989] IR 753 (6th March, 1997)

THE COURT, 

in reply to the questions submitted to it by the High Court of Ireland, by order of 5 March 1990, hereby rules: 

1. Medical termination of pregnancy, performed in accordance with the law of the State in which it is carried out, constitutes a service within the meaning of Article 60 of the Treaty; 

2. It is not contrary to Community law for a Member State in which medical termination of pregnancy is forbidden to prohibit students associations from distributing information about the identity and location of clinics in another Member State where voluntary termination of pregnancy is lawfully carried out and the means of communicating with those clinics, where the clinics in question have no involvement in the distribution of the said information. 

Appendix 6

Tysiąc v. Poland (application no. 5410/03).
Decision of the Court
Article 3
In the circumstances of the applicant’s case, the Court found that the facts did not reveal a breach of Article 3 and considered that it was more appropriate to examine Ms Tysiąc’s complaints under Article 8.

Article 8
The Court observed that, under the 1993 Pregnancy Termination Act, abortion was lawful in Poland where pregnancy posed a threat to the woman’s life or health and that it was, therefore, not the Court’s task, in the applicant’s case, to examine whether the Convention guaranteed a right to have an abortion. 

The Court found that the case related to Ms Tysiąc’s right to respect for her private life, reiterating that legislation regulating the interruption of pregnancy touched upon the sphere of private life, since, whenever a woman was pregnant, her private life became closely connected with the developing foetus. 

The Court decided to examine the complaint from the standpoint of the State’s positive obligation under Article 8 to secure the physical integrity of mothers-to-be.

The Court observed that it was not in dispute that from 1977 Ms Tysiąc suffered from severe myopia. The Court stressed that it was not its role to question the doctors' clinical judgment as regards the seriousness of the applicant's condition but found it sufficient to note that Ms Tysiąc feared that the pregnancy and birth might further endanger her eyesight and that those fears, in the light of her medical history and the advice she had been given, could not be said to have been irrational.

Having regard to the general context, the Court noted that, according to the Polish Federation for Women and Family Planning, doctors were often deterred from authorising an abortion, it being essentially a criminal offence in Poland punishable by up to three years’ imprisonment if the conditions specified in the 1993 Act were breached. Doctors were particularly reticent in the absence of transparent and clearly defined procedures to determine whether the legal conditions for a therapeutic abortion were met. The Polish Government had even acknowledged deficiencies in the manner in which the Act had been applied in practice. With that in mind, the Court noted that once the legislature had decided to allow abortion, it must not structure its legal framework in such a way as to limit the use of that possibility. Furthermore, it should ensure some form of procedure before an independent and competent body, which, after having had the opportunity to hear the pregnant woman in person, issued prompt and written grounds for its decision. The Court, bearing in mind the very nature of the issues involved in deciding to terminate a pregnancy, observed that the procedures in place should also ensure that such decisions are timely so as to limit or prevent damage to a woman’s health.

Against that general background, the Court examined how the legal framework regulating the availability of a therapeutic abortion in Polish law had been applied to Ms Tysiąc’s case and how it addressed her concerns about the possible negative impact of pregnancy and birth on her health.

Firstly, the Court noted that the Government had referred to an Ordinance by the Minister of Health of 22 January 1997 which provided a procedure governing decisions on therapeutic abortion and that that procedure, based on medical considerations, was relatively simple and enabled relevant measures to be taken promptly. However, the Court found that the Ordinance did not provide any particular procedural framework to address and resolve disagreement as to the advisability of therapeutic abortion, either between the pregnant woman and her doctors, or between the doctors themselves. 

� LJN: AW7365, Raad van State , 200503100/1


� A/CONF.171/13: Report of the ICPD (94/10/18) (385k)


� International Covenant on Economic, Social and Cultural Rights. Adopted and opened for signature, ratification and accession by General Assembly resolution 2200A (XXI) of 16 December 1966 (see appendix 3).





� International Covenant on Civil and Political Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force Mar. 23, 1976. (see appendix 4)


� On 18 December 1979, the Convention on the Elimination of All Forms of Discrimination against Women was adopted by the United Nations General Assembly (see appendix 5)


� European Court of Human Rights Tysiąc v. Poland (application no. 5410/03 ) 


� European Court of Human Rights D. v. Ireland (application no. 26499/02)


� http://annualreview.law.harvard.edu/population/abortion/Cyprus.abo.html


� The European Parliament Resolution on Sexual and Reproductive Health and Rights  Committee on Women's Rights and Equal Opportunities�Rapporterur: Anne E. M. Van Lancker June 2002 





� Judgment of the Court of 15 July 1964. - Flaminio Costa v E.N.E.L.. - Reference for a preliminary ruling: Giudice conciliatore di Milano - Italy. - Case 6/64.


� Society for the Protection of the Unborn Child v. Grogan [1997] IESC 4; [1989] IR 753 (6th March, 1997)








The Court noted that, at the relevant time, a legal constitutional remedy was in principle available to the applicant to obtain declaratory and mandatory orders with a view to obtaining a lawful abortion in Ireland.


It was particularly important in a common law system to allow the courts to develop constitutional protection for fundamental rights by way of interpretation, particularly when the central issue was a novel one, requiring a complex and sensitive balancing of the constitutionally enshrined equal rights to life and demanding a delicate analysis of country-specific values and morals. The X case, which had recognised an exception to the constitutional prohibition on abortion when the mother’s life was at risk from self harm, had shown that the constitutional courts could develop the protection of individual rights by way of interpretation and had thereby demonstrated the importance of providing those courts with the opportunity to do so. The presumption in the X case was that the foetus had a normal life expectancy and there was, in the Court’s view, a feasible argument to be made that the constitutionally enshrined balance between the right to life of the mother and of the foetus could have shifted in favour of the mother when the “unborn” suffered from a abnormality incompatible with life. 


The Court did not accept that that remedy was not accessible to the applicant or that she would not have been able to obtain legal representation in what would have been a landmark case. In addition, since abortions (in the case of a “real and substantial risk” to the mother’s life) were already available in Ireland and since the evidence was that the Masters of the main obstetric hospitals were not against terminations in the case of a fatal foetal abnormality, the Court considered that that the relevant declaratory and mandatory orders could have been implemented in good time. 


The Court concluded that there was a constitutional remedy in principle available to the applicant, although some uncertainty attached to three relevant matters arising from the novelty of the substantive issue and the procedural imperatives of the applicant’s position - the chances of success, the limited time available to conclude the proceedings (the applicant had only six weeks left before the expiry of the 24-week period in which abortion was normally available n the UK) and the guarantees that her identity would be kept confidential.


However, the Court was of the view that, having regard to the potential and importance of the constitutional remedy in a common law system, especially concerning the issue in question, the applicant could reasonably have been expected to have taken certain preliminary steps. She should have obtained legal advice on those substantive and procedural uncertainties and issued a Plenary Summons allowing her to apply for an urgent, preliminary and in camera hearing to obtain the High Court’s response to her timing and publicity concerns. It was true that it was assumed that the applicant would continue during those steps an already advanced pregnancy. However, the Court was satisfied on the evidence that such preliminary steps could have been completed without disclosing the applicant’s identity and in a matter of days and, further, that the evolution of those initial steps would have elucidated some of the uncertainties and allowed her to assess the effectiveness of the remedy in her situation as the days went by. In the absence of those preliminary steps, the Court was unable to dismiss as ineffective the constitutional remedy available in principle to the applicant.


The Court therefore concluded that the applicant did not comply with the requirement to exhaust domestic remedies as regards the availability of abortion in Ireland in the case of fatal foetal abnormality.


The Court further noted that the limitations of the 1995 Act, about which the applicant complained also under Articles 3, 8 and 10, concerned abortion services abroad and had no application to a lawful abortion in Ireland. Consequently, the applicant’s failure to pursue domestic remedies as regards obtaining a lawful abortion in Ireland meant that her complaints about the 1995 Act, together with her associated complaints under Article 13 and 14, had also to be rejected on the grounds of a failure to exhaust domestic remedies. 


By a majority, the Court declared the application inadmissible.
















































































Appendix 7





D. v. Ireland (application no. 26499/02)








The Court noted that, at the relevant time, a legal constitutional remedy was in principle available to the applicant to obtain declaratory and mandatory orders with a view to obtaining a lawful abortion in Ireland.


It was particularly important in a common law system to allow the courts to develop constitutional protection for fundamental rights by way of interpretation, particularly when the central issue was a novel one, requiring a complex and sensitive balancing of the constitutionally enshrined equal rights to life and demanding a delicate analysis of country-specific values and morals. The X case, which had recognised an exception to the constitutional prohibition on abortion when the mother’s life was at risk from self harm, had shown that the constitutional courts could develop the protection of individual rights by way of interpretation and had thereby demonstrated the importance of providing those courts with the opportunity to do so. The presumption in the X case was that the foetus had a normal life expectancy and there was, in the Court’s view, a feasible argument to be made that the constitutionally enshrined balance between the right to life of the mother and of the foetus could have shifted in favour of the mother when the “unborn” suffered from a abnormality incompatible with life. 


The Court did not accept that that remedy was not accessible to the applicant or that she would not have been able to obtain legal representation in what would have been a landmark case. In addition, since abortions (in the case of a “real and substantial risk” to the mother’s life) were already available in Ireland and since the evidence was that the Masters of the main obstetric hospitals were not against terminations in the case of a fatal foetal abnormality, the Court considered that that the relevant declaratory and mandatory orders could have been implemented in good time. 


The Court concluded that there was a constitutional remedy in principle available to the applicant, although some uncertainty attached to three relevant matters arising from the novelty of the substantive issue and the procedural imperatives of the applicant’s position - the chances of success, the limited time available to conclude the proceedings (the applicant had only six weeks left before the expiry of the 24-week period in which abortion was normally available n the UK) and the guarantees that her identity would be kept confidential.


However, the Court was of the view that, having regard to the potential and importance of the constitutional remedy in a common law system, especially concerning the issue in question, the applicant could reasonably have been expected to have taken certain preliminary steps. She should have obtained legal advice on those substantive and procedural uncertainties and issued a Plenary Summons allowing her to apply for an urgent, preliminary and in camera hearing to obtain the High Court’s response to her timing and publicity concerns. It was true that it was assumed that the applicant would continue during those steps an already advanced pregnancy. However, the Court was satisfied on the evidence that such preliminary steps could have been completed without disclosing the applicant’s identity and in a matter of days and, further, that the evolution of those initial steps would have elucidated some of the uncertainties and allowed her to assess the effectiveness of the remedy in her situation as the days went by. In the absence of those preliminary steps, the Court was unable to dismiss as ineffective the constitutional remedy available in principle to the applicant.


The Court therefore concluded that the applicant did not comply with the requirement to exhaust domestic remedies as regards the availability of abortion in Ireland in the case of fatal foetal abnormality.


The Court further noted that the limitations of the 1995 Act, about which the applicant complained also under Articles 3, 8 and 10, concerned abortion services abroad and had no application to a lawful abortion in Ireland. Consequently, the applicant’s failure to pursue domestic remedies as regards obtaining a lawful abortion in Ireland meant that her complaints about the 1995 Act, together with her associated complaints under Article 13 and 14, had also to be rejected on the grounds of a failure to exhaust domestic remedies. 


By a majority, the Court declared the application inadmissible.
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