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Executive summary

In 2015 a high number of refugees came into Europe illegally. The European Union faced
remarkable pressure at its external borders. The refugee crisis has revealed that Frontex, the
current European external border management agency, was not capable of effectively controlling
the external borders of the European Union. Therefore, it was necessary to introduce a new
European external border management agency: the European Border and Coast Guard Agency.
The aim of this research is to assess whether this agency is capable of effectively managing the
external borders. The main research question is therefore: “Does the European Border and Coast
Guard Agency have the competences to be a better functioning European border guard capable of
addressing the shortcomings of Frontex?”. If enactment of European border management remains
weak on the ground, the new agency will have created unrealisable and problematic expectations.
This dissertation calls on the European Union to give higher priority to policies dealing with
structural compliance with European border management by all member states.

In order to gather the necessary information, a qualitative research method is utilised in this
research. The qualitative method used is desk research. Secondary literature is collated and
evaluated. Several sources are considered, including books, academic articles, online journals,
government reports, websites of professional organisations, and peer-reviewed publications.
Existing research reports on Frontex have demonstrated that Frontex had limitations in effectively
managing the external borders of the European Union, due to the lack of appropriate competences.
These inadequate competences included the lack of its own resources, dependence on member
states, and the unwillingness of member states to contribute to Frontex’s operations. The key
shortcomings of Frontex are outlined. The competences of the European Border and Coast Guard
Agency, which should be capable of addressing Frontex’s key shortcomings are also considered.
Based on these findings, conclusions are drawn as to whether these shortcomings can be expected
to be addressed with the competences of the new agency.

Based on the findings, the conclusion shows that the new agency is not expected to address all the
key shortcomings of Frontex. The new agency still needs to make some improvements in its
competences to implement joint operations, return operations and effectively undertake risk
analysis. It is recommended that the new agency should have an independent role in relation to
those competences and should have an executive competence in order to better implement its

activities.
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Chapter 1. Introduction
1.1 Problem statement

In 2015 nearly one million refugees arrived in Europe looking for a safe place to live. Those people
had no other option than to leave their homelands, due to wars, violence, crime, or because of
their religious backgrounds (Desperate Journey: Europe's Refugee Crisis, 2015). For this reason, the
European Union faced remarkable pressure at its external borders. More than one million refugees
came into Europe illegally (Regulation of the European Parliament and of the Council, 2015, p. 2).
The current refugee crisis requires a common response from the European member states and the
Schengen states, alongside those states’ individual responsibilities towards refugees (Guild, E.,
Costello, C., Garlick, M. and Moreno-Lax, V., 2015, p. 2). The member states are the 28 countries
that joined the European Union (European Member Countries, n.d.). The Schengen states are 26
countries that approved the abolition of their internal borders (Schengen Area Countries List, n.d.).
The need for a common European policy for the external border management of refugees is now

extraordinarily urgent. (Guild, E., Costello, C., Garlick, M. and Moreno-Lax, V., 2015, p. 2).

The current refugee crisis has revealed that existing structures at national and European level are
insufficient to address the challenges of such a huge influx of people. Most of the European Union
is an area without internal borders, and as a result, irregular migration through the external borders
of one member state affects all other member states within the Schengen area (Regulation of the
European Parliament and of the Council, 2015, p. 2). Several member states have had to
reintroduce border management at their internal borders due to the refugee crisis which has put
extreme pressure on the consistency of the Schengen area. The Schengen principle of no internal
borders is only sustainable if the external borders are effectively secured and protected. Control of
the external borders of the European Union is of common interest and must be accomplished with

uniform Union standards (Regulation of the European Parliament and of the Council, 2015, p. 2).

Although borders cannot meet a requirement for complete security, member states and Schengen
states can make a meaningful contribution to increasing security. It is necessary to enhance security
at the external borders in order to remedy public confidence (Regulation of the European
Parliament and of the Council, 2015, p. 2). An area of free movement without border controls is
only sustainable if the common European borders are collectively managed and if internal security
becomes a common concern (Saving Schengen: Building a European Border Management System,

2016).
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Frontex, the European Agency for the Management of Operational Cooperation at the External
Borders of the member states of the European Union, is the current agency responsible for
European external border management (Mission and tasks, n.d.). The refugee crisis has
demonstrated that vulnerabilities persist in Frontex (A European Border and Coast Guard and
effective management of Europe's external borders, 2015, p. 2). Frontex has developed and
promoted border management of the European Union in a manner that is consistent with
integrated border management and fundamental rights (Mission and tasks, n.d.) however, the
agency has faced a number of obstacles in carrying out its role effectively (Securing Europe’s
external borders, 2015, p. 2). Member states are not capable of registering and identifying migrants
at the external borders (A European Border and Coast Guard and effective management of Europe's
external borders, 2015, p. 2). Frontex was not able to effectively control and tackle the refugee
crisis. The agency does not have its own staff or technical equipment and depends on the resources
of member states. In addition, the agency is not able to accomplish border management operations

without the agreement of member states (Securing Europe’s external borders, 2015, p. 2).
1.2 Research objective and justification

In order to improve external border management, a forceful step towards a more integrated
management system for external borders is needed. This is only achievable when member states
share tasks in line with the principles of responsibility and solidarity which is agreed by all
institutions of the European Union (Regulation of the European Parliament and of the Council,
2015, p. 2). Migration management is a collective responsibility among member states of the
European Union, Schengen States, and non-European countries. The European Agenda on
Migration: Why a New European Agenda on Migration (the Agenda), provides a new approach by
linking external and internal policies, and is based on mutual principles among institutions and
member states of the European Union (European Agenda on Migration: Why a new European

Agenda on Migration, n.d.).

The European Union has announced the creation of a new cooperative Border and Coast Guard
Agency that will guard its external borders and deal with the influx of refugees coming from Africa
and the Middle East (EU Responds to Migrant Crisis By Creating New Border Guard Agency, 2016).
The regulation of the European Border and Coast Guard Agency is based on the Regulation of the
European Union 2016/1624 (Legal basis, n.d.) and sets up the fundamental aspects of European
integrated border management. It establishes a European Border and Coast Guard Agency

developed from Frontex (Regulation of the European Parliament and of the Council, 2015, p. 2).
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Since Frontex has faced a number of obstacles in carrying out its role effectively, it is necessary to

assess whether the new agency is capable of effectively managing external borders.

The purpose of this research is to assess whether the European Border and Coast Guard Agency
will be a better functioning agency with new competences capable of addressing the shortcomings
of the current agency, Frontex. If the European Border and Coast Guard Agency is not significantly
different from Frontex and is not capable of addressing the current shortcomings, the European
Border and Coast Guard Agency will be new in name only. The agency would then be creating
expectations that are challenging to achieve, especially if compliance with European border
management remains weak on the ground. This dissertation calls on the European Union to give
higher priority to policies dealing with the structural compliance of European border management
by all member states. If the European border management remains weak, it will not be capable of
securing the external borders of the European Union appropriately. This means that European
border management will not function well. The functioning of the Schengen Area and the
absorption capacity of the European Union will be affected, if refugees continue to cross Europe in

large numbers within a short period of time.
1.3 Research questions

The following research question will be examined: “Does the European Border and Coast Guard
Agency have the competences to be a better functioning European border guard capable of
addressing the shortcomings of Frontex?”. It is important to understand whether the new agency
will strengthen and enlarge on the current competences of Frontex. The methodology employed is
described in the following chapter 2, which explains how the data referred to in the dissertation
was collected and generated. Background information on Frontex and a literature review are
presented in chapter 3. This chapter explains the development of Frontex and its competences and
it addresses the shortcomings of Frontex. Background information on the European Border and
Coast Guard Agency is presented in chapter 4. This chapter discusses why this agency has been
established and what the new competences are. The results are addressed in chapter 5, drawing
on information presented in previous chapters. This section provides information on the key
shortcomings of Frontex established in the literature review, and assesses the new competences
of the European Border and Coast Guard Agency. Finally, chapter 6 analyses the findings of the
results section and chapter 7 outlines conclusions and recommendations. The conclusion aims to
answer the research question and the recommendations give suggestions about what should be

done as a consequence of the new information and knowledge collected through the research.
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Chapter 2. Methodology and research
2.1 Desk research

This section describes the research methodology that has been used to answer the research
question. The qualitative method of desk research has been applied, using secondary literature
sources (Verhoeven, 2014, p. 160/161). Secondary literature comprises information that is already
available, for instance, in the library at The Hague University and public libraries in The Hague, The
Hague University Library’s online system ‘EBSCO’, and the Google Scholar Database. This research
aimed to examine the existing research and build on that knowledge. Several sources have been
consulted, including books, academic articles, online journals, government reports, websites of
professional organisations, and peer-reviewed publications. This dissertation has focused on
European agencies, policies and treaties. The majority of the information consulted derives from
reliable articles and official government reports and policies issued by European agencies, the

European Council, the European Parliament, and the European Commission.
2.2 Methodology

This section gives an overview of the methods used in each chapter. Chapter 3 discusses
background information on Frontex in order to understand what Frontex is, the reasons for its
establishment and what competences the agency has. The sources used are the official website of
the Frontex agency, online books from Google Scholar, academic articles, and the official website

of the European Commission.

In order to consider the shortcomings of Frontex it was necessary to consult existing studies of the
agency. An overview of Frontex’s performance of various activities where there have been failures
is given. Sources such as academic articles, online journals and research studies on Frontex written
by other authors have been reviewed, including the research papers on Frontex by Rijpma (Rijpma,
2010), Mathiason, Parsons and Jeory (Mathiason, N., Parsons, V. and Jeory, T, 2015), Carrera
(Carrera, 2007), and Jorry (Jorry, H. 2007). The limitations Frontex had during its activities and why
a new agency is needed are discussed. Whether the European Border and Coast Guard Agency will

have reinforced competences capable of addressing the shortcomings of Frontex is considered.

Chapter 4 discusses the background information on the European Border and Coast Guard Agency
in order to understand the reasons of establishment and what competences this new agency has.
This is also important to better understand which new competences the European Border and

Coast Guard Agency will have. The sources considered for that discussion are the official websites
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of Frontex and the European Border and Coast Guard Agency, the official website of the Council of
the European Union, the official website of the European Commission, academic articles and online

journals.

The findings as a consequence of the literature review and the competences of the European
Border and Coast Guard Agency are used in the results section to assess whether the new agency

does have new or reinforced competences capable of addressing Frontex’s key shortcomings .

Based on the results section, the analysis section considers whether the European Border and Coast

Guard Agency is capable of being a better functioning European border guard.
2.3 Limitations

Since the European Border and Coast Guard Agency was recently launched on 6 October 2016, it is
not possible to predict yet how the agency will function. Frontex’s shortcomings, which are most
commonly agreed upon by the majority of authors, have been identified. Based on these key
shortcomings the question of whether the European Border and Coast Guard Agency has new or

reinforced competences capable of addressing the shortcomings identified, is examined.
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Chapter 3 Background information
3.1. Background of Frontex
3.1.1 The development of European external border management

Since 1950 a fundamental aim of European integration has been the unrestricted free movement
of persons. In 1957 The Community of the Treaty of Rome was established with the basic

assumptions of free movement of capital, service, goods and people (Frontex origin, n.d.).

In 1980 five of the European Economic Community member states, specifically the Netherlands,
Germany, Belgium, France and Luxembourg, took the first step towards a common external border
management by signing the Schengen Agreement. The agreement was necessary to set up a
territory without internal borders and to establish enhanced control of the external borders
(Frontex origin, n.d.). In 1990 the original agreement was finished by the Convention (Frontex
origin, n.d.). This Convention sets out the explanation of the procedures for declaring a common
visa, the removal of internal border controls, the creation of a collaborative structure between
immigration and internal officers, and the establishment of a single database for member states:

the Schengen Information System (SIS) (Schengen Agreement, n.d.).

In 1995 this convention started to operate, developing a single external border for all Schengen
States and removing internal border checks. All countries who agreed to Schengen have mutual
rules on the right to asylum and on visas (Frontex origin, n.d.). The Schengen Agreement was
renamed as the Schengen Area which is a zone where 26 Schengen States accepted the abolition
of the internal borders with other Schengen States. This resulted in the unrestricted free movement
of goods, services, capital and persons, and common rules for combatting criminality by enforcing
a shared judicial system and controlling external borders and collaboration of the police (Schengen
Area Countries List, n.d.). Passport checks at external borders were removed, leading to the
introduction of external border controls for people coming from third world countries who are
seeking to enter the member states and Schengen countries. Therefore, migration in the European
Union became a fundamental discussion point between member states and Schengen states. Due
to the removal of borders, every person is able to cross the borders and to move freely throughout
Europe. The need for effective external border management became essential (Ruskyte, 2014, p.

11).

Further developments were made with the Amsterdam Agreement, which started to operate in

1999. The ‘Schengen acquis’ was integrated into European Union Law and the common European
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Union Migration policy became law (Ruskyte, 2014, p. 11). The Schengen States agreed
“compensatory measures” (Frontex origin, n.d.) in order to maintain harmony between security
and freedom. These measures were focused on the coordination of the work of the judicial
authorities and the police in order to ensure security within the Schengen Area (Frontex origin,
n.d.). In that year, the heads of the European Union discussed the fundamental issues of migration
into the EU and created instructions to establish the area of Freedom, Security and Justice in Europe
at the European Council in Tampere (Ruskyte, 2014, p. 11). The European Council in Tampere
accepted the first work agenda which had a time period for the upcoming five years (Bermejo, n.d.,
p. 5). The Council discussed issues such as the creation of a common European asylum and
migration policy and judicial cooperation in civil matters and visas. The Area of Freedom, Security
and Justice was grounded on the basis of democratic control and transparency and was committed
to consider fundamental human rights, which includes refugee laws, in its migration policy

(Ruskyte, 2014, p. 11).

These standards of democratic transparency and control were expanded by the European Council,
the Laeken Conference. The weaknesses in the Area of Freedom, Security and Justice, as created
by the Tampere programme, were discussed. The European Council also stated that a common
asylum and migration policy is necessary (Ruskyte, 2014, p. 12). Laeken assigned the Commission
and the European Council to create a common European external border policy. The external
border control could only be achieved by shared services. Consequently, the Laeken Council
requested a report written by the Commission that there should come an integrated border
management of Europe’s external borders (Ruskyte, 2014, p. 12). This report explained the issues
of EU border management and recommended how the European external borders will be
reinforced by establishing a European border guard. A common policy needed to be established.
This policy comprises five key aspects: a common coordination and operational cooperation
mechanism, burden-sharing between member states, common integrated risk analysis, a common

corpus of legislation, and of staff and inter-operational equipment (Ruskyte, 2014, p. 13).

In 1999, The European Council on Justice and Home Affairs has taken actions in the area of security,
migration and asylum in order to reinforce the collaboration (Frontex origin, n.d.). This resulted in
the establishment of the External Border Practitioners Common Unit which is a group that consists
of heads of national border control services and members of the Strategic Committee on
Immigration, Frontiers and Asylum (SCIFA). This Unit was responsible for shared operations on

border management and European pilot projects (Frontex origin, n.d.).

10



A new European Border and Coast Guard Agency Floortje de Vries

The Unit arranged national projects of Ad-Hoc Centres on Border Guard. There are six ad-hoc
centres, these are the Eastern Sea Borders Centre in Greece, the Centre of Excellence in the United
Kingdom, the Centre for Land Borders in Berlin, the Western Sea Borders Centre in Spain, the Air
Borders Centre in Italy, the Ad-hoc Training Centre for Training in Austria and the Risk Analysis
Centre in Finland (Frontex origin, n.d.). Nevertheless, The European Commission and member
states criticised this Common Unit, for the reason that the Unit was perceived as inefficient in terms
of transactions with European border management. The Unit had fundamental restrictions when
it came to efficient coordination at the external borders. Furthermore, the Presidency of Greece
interpreted the legal framework as inappropriate and stated that there was a lack of an

autonomous monitoring instrument (Ruskyte, 2014, p. 13).

The European Council of Tampere is ready to set up a new agenda after the first work agenda five
years ago. The European Council approved The Hague Programme, which is a multi-annual
programme. The aim of this programme is to reform the shared capability of the member states
and the European Union (The Hague Programme : strengthening freedom, security and justice in
the European Union, 2004, p. 1). The Hague Programme has been the model of the European Union
by achieving its view in the fields of judicial and police collaboration, border and migration control,
admission to justice, organised crime and terrorism, and worldwide protection (Justice, Freedom

and Security in Europe since 2005: an evaluation of the Hague Programme and Action plan, 2009,

p. 2).

A new permanent agency has to be established in order to accomplish an auspicious collaboration
of member states and effective control of the external borders of the European Union. Therefore,
the European Commission proposed a permanent agency in 2003. This agency should be able to
act on risks and has to be capable of implementing European border management effectively. The
proposal was approved by the European Council of Thessaloniki and therefore, permitted, the
Commission to come up with an agency for the management of external borders. Consequently,
the Commission introduced a draft proposal for a regulation which established a European external

border agency, resulting in Frontex (Ruskyte, 2014, p. 13/14).
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3.1.2 The establishment of Frontex

On 26 October 2004 the European Agency for the Management of Operational Cooperation at the
External Borders of the member states (Frontex) was established by the Council Regulation (EC)
2007/2004 in order to improve integration of external borders management (Frontex origin, n.d.).
It was created as an executive agency of the European Union (Gavelstad, 2013, p. 15). Frontex is an
autonomous agency of the European Union and started to operate in Warsaw in 2005 (Giannetto,
2012, p. 101). The agency implements the border management strategy of the European Union and
is a division of the area of Freedom, Security and Justice (Gavelstad , 2013, p. 15). Frontex has its
legal basis in Article 66 and 62 paragraph 2a EC Treaty, Article 74 and Article 77 paragraph 2b and
2d in the Functioning of the European Union. The first proposal had no reference to the surveillance
and control of the external borders, later on the member states revised this proposal by adding this

reference to the agency (Smetana, 2013, p. 12).

The aim of the agency is to develop integrated external border management by having more
efficient management of external borders, such as, sea and land borders and seaports and airports.
In the Hague Programme of 2004, the European Council asked the Commission to give an
assessment of Frontex at the end of 2007 (Report on the evaluation and future development of the
FRONTEX Agency, 2008, p. 2). This included an analysis of the activities of Frontex and an evaluation
of whether Frontex should be responsible for other elements in border management. In addition,
it included an assessment of the activities of the national experts teams and the functioning of the
system of the European border guard. It evaluated the outcomes since the establishment of
Frontex. It created guidance for actions that could be taken within the short term, within the
maximum of its current mandate and it drafted a long term projection for the future development
of the agency (Report on the evaluation and future development of the FRONTEX Agency, 2008, p.
2).

In 2004 the regulation of Frontex was first amended by Regulation (EC) No 863/2007 of the
European Parliament and of the Council on 11 July 2007 (Legal Basis, n.d.). Thereby, an instrument
for the rapid border intervention teams was established (Legal Basis, n.d.). The rapid border
intervention teams can be deployed as a response for situations where an abundant migratory
pressure exist, such as the entry of a high influx of third country passengers who cross the member
states of the European Union and the Schengen countries illegally. For these situations, rapid
border intervention teams (RABITs) can be deployed when member states are not able to handle

the situation themselves or are unwilling to take action (Rijpma, 2016, p. 11).
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In 2011 the Frontex regulation was amended by Regulation (EU) No 1168/2011 (Legal Basis, n.d.)
for the second time and this was accepted by the Council and the European Parliament (Legal Basis,
n.d.). The amendments reinforced the agency and expanded the staff and equipment. Since the
establishment of Frontex, the annual budget has increased from 6 million Euros in 2005 to
approximately 85 million Euros in 2012 (Gavelstad , 2013, p. 15). The rapid border intervention
teams (RABITs) were renamed as the European border guard teams (EBGTs). The EBGTs can be
deployed in standard joint operations and rapid border interventions (Rijpma, 2016, p. 11). At the
current time, a second external evaluation of the effectiveness of Frontex at the external borders

has been required.
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3.1.3 The competences of Frontex

The competences of Frontex have been increased since its establishment (Giannetto, 2012, p. 105).
Frontex supplies assistance for member states that face pressure of migrants at the external
borders (European Border and Coast Guard Agency (Frontex), n.d). The agency has several
competences in order to support these countries according to Regulation (EU) No 1168/2011
(Giannetto, 2012, p. 105). These competences are: information sharing via information systems,
risk analysis, joint return operations assistance, training of agents, research, joint operations, and

the rapid response capability (Giannetto, 2012, p. 105).

The competence of information sharing aims to improve information systems that enable the
distribution of information between member states (European Border and Coast Guard Agency
(Frontex), n.d). An example of an information system is the Information and Coordination Network
and the European Border Surveillance system. Frontex exchanges information with Europol in
order to tackle organised crime, or transfers information to European Law enforcement agencies

in order to tackle human trafficking or illegal immigration activities (Giannetto, 2012, p. 107/108).

All activities of Frontex are risk-analysis controlled. The agency assesses risks to European border
security. It develops a model of trends in criminal operations and irregular migration at the external
borders. The risk analyses will be shared with the Commission and member states and will be used
by Frontex for the preparation of its activities (European Border and Coast Guard Agency (Frontex),
n.d). A common integrated risk analysis model, CIRAM, has been created. This is a model that
acquires data about threats and risks arising from irregular migration. These data will be assigned
to, for instance, border guards and Member states. The Frontex Risk Analysis Network consists of
specialists from different member states and from the Risk Analysis Unit (Wachter, 2012, p. 62).
The Risk Analysis Unit consists of twelve representatives from Interpol, Europol, the United Nations
Office on Drugs and Crime, the UNHCR, the international Centre for Migration Policy Development
and the International Organisation for Migration. These representatives are cooperation partners

for the risk analysis (Wachter, 2012, p. 63).

The joint return operations assistance is a competence in which Frontex coordinates joint return
operations. Regardless of the involvement of Frontex, each member state can determine whether
migrants should be returned to their home countries or not (European Border and Coast Guard
Agency, (Frontex), n.d). Frontex assists staff from different member states by returning illegal
migrants back to their home countries (Wachter, 2012, p. 63). The amendment of the Frontex

regulation of 2011 has changed the joint return operations by adding some additional competences
14
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to Frontex, such as, organising and coordinating return practices. Because of this amendment, the
agency is now able to pay the costs of these practices themselves, instead of using money from the
European Union or European Council. Besides these new competences, the Code of Conduct
(Wachter, 2012, p. 63) has been presented to guarantee human dignity and fundamental rights and
make practices easier. Due to the amendment, the collaboration with non-European countries, to

return illegal migrants and to obtain travel documents, is made possible (Wachter, 2012, p. 63).

Frontex also creates shared training standards for external border countries, in order to integrate
training in the Schengen countries and the member states. This integration is necessary in order to
maintain consistent standards of border control when passengers cross the external borders of the
European Union. It encourages border guards from particular countries to cooperate in joint
operations regulated by Frontex (European Border and Coast Guard Agency (Frontex), n.d). The
border guard teams of the European Union and staff members are trained before their
deployment. A Common Core Curriculum (Wachter, 2012, p. 64) has been created and has to be
incorporated into the regular curricula of the member states’ national border guards. Police officers
will obtain new competences by learning new methods from specialists coming from different
nations. Frontex’s staff will be changed regularly. The training of border guards is mainly focused

on return operations, border control and surveillance (Wachter, 2012, p. 64).

Another competence of Frontex is the area of research. Experts on border control come together
in order to provide new technology for border governments to improve border management
(European Border and Coast Guard Agency (Frontex), n.d). Frontex can be seen as an effective
platform where research specialists gather together (Giannetto, 2012, p. 106). Frontex ensures that
the Research and Development community (R&D) (Role, n.d.) presents a transparent image of the
threats at the external borders. In addition, Frontex simplifies the transfer of information between
stakeholders and border management governments (Role, n.d.), for instance, the transfer of
information about the management of border control with the member states of the European
Union. This means that member states will not be confronted with any obstacles when applying
effective border checks at the external borders. An example of this type of border check at the
external borders is the Automated Border Control (ABC) systems (Role, n.d.). The ABC systems
support a better understanding of how to control the security of persons. The purpose of the
activities of Frontex is to help member states by addressing the weaknesses at the external borders

(Role, n.d.).
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Frontex also has to competence to implement joint operations. During joint operations, Frontex
arranges the distribution of technical equipment, such as surveillance equipment, vessels, aircraft,
and staff, to external border areas where assistance is urgently required. Since Frontex does not
have resources, these resources have to be provided by member states (European Border and Coast
Guard Agency (Frontex), n.d). Frontex organises and coordinates joint operations and pilot projects
in member states. Frontex is capable of directing projects and practices autonomously by supplying
equipment, but this has to be agreed by the member states first. The outcomes of the projects and

practices have to be assessed by Frontex (Wachter, 2012, p. 60).

In order to implement a project or practice, an overview of a plan has to be given. For instance,
joint operations are outlined in five steps (Wachter, 2012, p. 60). First, Frontex or member states
come up with a proposal for the practice. Secondly, all activities have to be set up together with
the member state in which the activity will occur. During the conferences with member states,
officers will be selected and officers and equipment of other European member states and
Schengen states are requested for the actions. Thirdly, a plan for the activity, that consists of a list
of personnel, a schedule, point of view, the aim and the equipment, has to be outlined together
with the administrative committee and should finally be accepted by the executive director
(Wachter, 2012, p. 60). Fourthly, the activity is carried out. The project leader and working groups
are accountable for this implementation. In order to realise this activity, the equipment and border
guards of the member states and Schengen countries are deployed (Wachter, 2012, p. 61). The last
step that has to be taken for joint operations is that the outcomes of the activities are assessed in

a final report (Wachter, 2012, p. 61).

These joint operations can occur in the air, at sea, or at land borders. The activities on land are
focused on persons who smuggle and on persons with invalid documents. Frontex’s main focus is
on the borders of the Spanish exclave Ceuta, Albania, Slovenia, Ukraine and borders between
Turkey and Greece (Wachter, 2012, p. 61). Third countries, are also stimulated to cooperate in
activities to manage land borders. Some airports are determined as air borders, such as, Milan,
Paris, and Madrid. These airports have at least one air route with a third country. It is impossible
to enter a country through air borders without having valid papers. However, it could be possible
that people remain in a country, when their papers have expired or people make use of invalid
papers. The joint operations at the air borders was realised by Frontex between 2008 and 2010

(Wachter, 2012, p. 61).
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Sea borders in the Atlantic Ocean and Mediterranean Sea are the most remarkable border controls
carried out by Frontex. Risk analyses are a fundamental mechanism in the protection of persons
crossing borders illegally (Wachter, 2012, p. 61). Most of the people crossing borders at sea
originate from Sub-Saharan African countries, Egypt and Morocco. These routes are from Africa to
North Africa or the Canary Islands and from Libya to Italy or Malta (Wachter, 2012, p. 62). The third
countries where most passengers cross borders are important countries for Frontex to collaborate
with regarding the management of sea borders. Furthermore, Frontex plans interviews with
migrants in order to recognise the routes migrants take. Frontex undertook thirteen sea-based

activities between 2008 and 2011 (Wachter, 2012, p. 62).

Finally, as mentioned in the Frontex regulation of 2007, the rapid border interventions teams,
RABITS, were established as a new activity by Frontex (Wachter, 2012, p. 62). The rapid border
intervention teams were renamed as the European border guard teams in the Frontex regulation
of 2011. Hereby, Frontex got a new competence which is the rapid response. Frontex arranges the
teams formation of the European border guard. These teams are very important to those member
states that face significant pressure at the external border, particularly when a huge influx of non-
European nationals cross the external border of the Member State or the Schengen state. These
States are not able to manage this situation themselves (European Border and Coast Guard Agency

(Frontex), n.d).
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Chapter 3.2 Literature review
3.2.1 Shortcomings of Frontex

As mentioned in the previous chapter, Frontex was established for integrated management of the
external borders of the European Union. The role of Frontex is to manage the activities of the
member states in order to ensure efficient control of the external borders. The functioning of
Frontex with its competences has been explained above. However, the refugee crisis has shown
that weaknesses in Frontex persist (A European Border and Coast Guard and effective management
of Europe's external borders, 2015, p. 2). The agency faced some obstacles in the management of
the external borders of the European Union (Securing Europe’s external borders, 2015, p. 2). The
agency was not able to effectively tackle the refugee crisis. A number of experts observed the
functioning of Frontex and significant shortcomings in the competences of the agency came to

light.
Lack of an executive competence

According to Akerblom (2015), and Spiegel (n.d.) and Rijpma (2010), the European Union
considered Frontex to be an executive agency, however Frontex’s competences were those of an
operational agency. The independent executive competence is not incorporated in the legal basis
of Frontex. Frontex merely has a coordinative role (Akerblom, 2015, p. 8; Spiegel, n.d., p. 25 &
Rijpma, J., 2010, p. 2). Jorry (2007) states that one of Frontex’s key challenges is lack of democratic
accountability (Jorry, 2007, p. 2). The founding regulation of Frontex did not give the agency
independent executive competences. It also stated that the executive competences of its
personnel who operate in the area of another country’s jurisdiction have to adhere to the national
law of that country (Jorry, 2007, p. 21). Additionally, Mathiason, Parsons, and Jeory (2015) claimed
that Frontex failed in its current form. Frontex can only be a good functioning border guard when
it has executive competence in order to provide its own equipment (Mathiason, N., Parsons, V. &
Jeory, T, 2015). Overall, most writers agreed that there is a lack of an executive competence in the

regulation of Frontex.
Joint operations

Some commentators have considered shortcomings in joint operations. A significant number of
authors agree that Frontex lacks its own border guards and technical equipment, and instead has

to rely on the border guards and technical equipment of member states (Akerblom, 2015, p. 8;
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Cortinovis, 2015, p. 257; Katsiaficas, 2014, p. 8; Mathiason, Parsons and Jeory, 2015; Monar, n.d.,
p. 10; Rijpma, 2010, p. 2 & Carrera, 2007, p. 10).

According to Mathiason, Parsons and Jeory (2015), an example of a situation where this
shortcoming could be addressed was in Greece and Turkey. Both countries needed more border
guards. However, member states did not provide the required border guards to these countries.
Therefore, Frontex was not able to adequately continue its operations. Member states provided
their resources for only a short period of time. Frontex had to gather its equipment and staff from
everywhere in Europe and the Schengen countries. Frontex was forced to borrow resources from
non-European countries, such as Norway, the United Kingdom, and Iceland (Mathiason, N.,

Parsons, V. and Jeory, T, 2015).

Frontex depends on the willingness of member states to provide their resources for the operations
of Frontex. Member states are not obliged to supply resources, thus member states only provide
resources on a voluntary basis (Katsiaficas, 2014, p. 8; Diinnwald, 2011; Spiegel, n.d., p. 30/31;
Carrera, 2007, p. 10 & Mathiason, Parsons and Jeory, 2015).

Spiegel (n.d.), further, stated that it is important to understand that there is no legal commitment
for member states to supply technical assistance and financial aid in Frontex operations. An
example of this kind of issue was the operation of NAUTILUS in 2007. The purpose of this operation
was to monitor immigration routes from Libya to Italy and Malta. However, at the beginning of
August 2007, this operation ended abruptly due to the unwillingness of member states to

contribute and for financial reasons (Spiegel, n.d., p. 25).

Dinnwald (2011) also argued that Frontex depends on the consensus of member states to
cooperate together with third countries. For example, the agency has operated on the basis of the
collaboration between Spain and West-African countries, such as Morocco, Libya and Italy.
Therefore, the agency could be considered as an added value to the capacity of member states to

act against irregular migration (Dinnwald, 2011).

Carrera (2007) states that the operational plan of joint operations consists of a plan of action, the
method by which the operation will be implemented, the preparations, the technical resources,
the border guards who will be available, and a financial plan. In order to implement joint
operations, Frontex depends on the consensus of member states with regards to the provided
budget, collaboration and coordination. Member states are not committed to cooperate in

Frontex’s joint operations by providing technical resources for the surveillance and control of
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external borders. Therefore, the consensus of member states is very important for the joint

operations of the agency (Carrera, 2007, p. 10).

Rijpma (2010) claimed that due to the coordinating role in particular joint operations by member
states, the involvement of the agency in these practical activities is restricted. Monitoring and
controlling the external borders is a responsibility of the member states (Rijpma, 2010, p. 2).
Cortinovis declared that various member states would like to maintain the supremacy of their

national mechanisms (Cortinovis, 2015, p. 261).
Information sharing

Other commentators have observed some shortcomings in information sharing. OPERA is an IT
system that develops the ability of the member states and Frontex to control operational
resources. The member states get access to data regarding the deployment of border guards
(Opera application, n.d.). However, some shortcomings of OPERA were identified. For instance,
border guards were wrongly listed as having participated in trainings. This was a problem for the
deployment of border guards, for this reason that selected border guards did not receive the
required trainings (External evaluation of the Agency under Art. 33 of the Frontex Regulation Final

report. 2015, p. 66).

It will be more effective when the data in OPERA can be relocated in JORA (External evaluation of
the Agency under Art. 33 of the Frontex Regulation Final report, 2015, p. 66), which is the
automated reporting application (JORA) (General report, 2011, p. 35) and admits the selection of
real-time information of joint operations and more than hundreds of thousand incidents were
recorded in JORA. JORA and OPERA should be more inter-operational. The ICT platforms of Frontex
are not uniform when member states report information via the accessible IT systems. Therefore,
IT systems should be more inter-operational; information should automatically be relocated from
one IT system to the other. This would make information sharing more effective and it will save
resources (External evaluation of the Agency under Art. 33 of the Frontex Regulation Final report,

2015, p. 66/67).

In addition, according to Jorry (2007), in the proposal of Frontex by the Commission, the area of
data exchange and cooperation with other sectors associated with external border management,
consists of the exchange of general information about illegal immigration. However, the founding

regulation of Frontex, 2004, stated that there would be general cooperation with international
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institutions and Europol (Jorry, 2007, p. 17). The proposal by the Commission also claimed
horizontal cooperation with associated sectors, for instance, Customs, as a main aspect of
integrated border management. Nevertheless, the founding 2004 regulation of the agency does
not mention such collaboration. The exchange of information with international institutions, for
instance, Interpol, Europol, Customs and other sectors are essential for achieving integrated border
management. The involvement of these organisations is essential for the arrangement of
operational collaboration of the activities of Frontex, particularly for risk analysis and gathering

information (Jorry, 2007, p. 17).

Risk analysis

Some authors have faced some shortcomings in risk analysis. According to Rijpma (2010), the
agency coordinates, evaluates, and approves proposals for joint operations by member states and
it is allowed to start operating joint operations in accordance with member states. However,
Frontex and the European Commission stated that the agency should have an autonomous risk
evaluation. This recommendation is supported by the evidence of the Hermes operation, which
took place in September and October 2007 at the Balearic Islands and Sardinia (Rijpma, 2010, p. 3).
In that instance, there was a need for the European Union and the Italian government to respond
to the migration flow. In addition, the risk analyses are mainly based on the assessment of member
states. The Internal Rules of Procedure (Rijpma, 2010, p. 3) of Frontex declared that the evaluation
of risk analysis should be based on the activities of Frontex in order to better respond to the refugee

crisis (Rijpma, 2010, p. 3).

According to Spiegel (n.d.), member states supply sensitive data, therefore, the risk assessments
are confidential and not made public. The Risk Analysis Unit generates Semi-Annual and Annual
Risk Assessments that are transferred to the European Commission, however it is not transferred
to the European Parliament. This is a remarkable deficiency of transparency, for the reason that
the risk analysis provides the basis of all the activities of Frontex. Therefore, the European
Parliament requested to be involved (Spiegel, n.d., p. 26/27). The Risk Analysis Unit consists of
specialists and border guards which use the Common Integrated Risk Analysis Model (CIRAM)
(Spiegel, n.d., p. 27). The Common Integrated Risk Analysis Model supplies a common risk analysis
procedure for member states in order to facilitate the analysis and distribution of information
about border security. However, Frontex has limited access to military and criminal knowledge
which is provided by member states, and for this reason Frontex does not have the necessary
competences (Spiegel, n.d., p. 27).
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In addition, Carrera (2007) claimed that the risk analysis competence of Frontex forms a very
important basis for the coordination of joint operations. These risk analyses are not released to the
public, for this reason that these analyses are confidential. The reason why the risk analyses are
secret is that these analyses consist of sensitive data from member states. This cannot be revealed
to the public, otherwise the source of the data might be identified and be in danger. Therefore, it
could be said that there is a deficiency of transparency. Besides, there is a deficiency of democratic
accountability as well, due to the exclusion of the European Parliament from these risk analyses.
However, this is remarkable since all joint operations by Frontex are based on the risk analyses

(Carrera, 2007, p. 14).
Joint return operations

A number of authors have considered some shortcomings in joint return operations. According to
the external evaluation of Frontex (2015), Frontex should have a leading role in the joint return
operations, which would enhance the role of Frontex in these operations (External evaluation of
the Agency under Art. 33 of the Frontex Regulation Final report, 2015, p. 63). Commentators,
Mathiason, Parsons, and Jeory (2015) said that Frontex should manage the joint return operations,
instead of just supporting these operations. However, some members of the European Parliament
and human rights campaigners are worried about the way Frontex currently implements the joint
returns operations. These concerns are based on a lack of autonomous observers on joint
operations and the fact that Frontex did not take action to ensure that children and pregnant
women were taken apart from volatile adult returnees (Mathiason, N., Parsons, V. and Jeory, T,
2015). Therefore, the activities of Frontex in joint return operations needs to be improved. The
joint return operations bring difficulties, for the reason that every country has different principles
of human rights. Asylum centres sometimes witness escalating activities. The Ombudsman of the
European Union blamed Frontex for having no complaint procedure for migrants who have to be

returned to their home countries (Mathiason, N., Parsons, V. and Jeory, T, 2015).

Furthermore, there is no autonomous monitor to control all joint return operations. An
autonomous monitor is essential, especially when joint return operations increase and when
Frontex gets more competences in joint return operations. When joint return operations increase,
it is important that Frontex operates in accordance with the principles of fundamental rights. A
representative of Frontex declared that the agency has operated in accordance with the principles
of fundamental rights, however it can always be better and should be improved (Mathiason, N.,

Parsons, V. and Jeory, T, 2015).
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According to Jorry (2007), the founding regulation of Frontex stated that the agency is able to assist
in the operational collaboration of return operations. Some arrangements with reference to return
operations is not included in the competences of Frontex. Therefore, the task of Frontex to arrange

joint return operations has been criticised (Jorry, 2007, p. 17/18).

The European Parliament stated that it was too early to establish an operational structure which is
responsible for the return operations due to the lack of a common European policy on immigration
and asylum. Therefore, the legal basis does not mention the coordinative task (Jorry, 2007, p. 18).
The proposal for the founding regulation of 2004 proposed to have the simplification of operational
collaboration with non-European countries within the European external association policy.
However, it is not clearly stated in the regulation of 2004 that there will be collaboration with non-
European countries in return operations. The collaboration with non-European countries are
crucial aspects for carrying out an integrated border management in which Frontex is an essential

agency (Jorry, 2007, p. 18).

Moreover, Carrera (2007) stated that regardless that Frontex has already participated in certain
joint return operations implemented by member states, it remained unclear what tasks the agency
precisely has in these operations and it has not been recognised by the European Council yet.
Therefore, there exists a lack of juridical clarity with regards to Frontex activities in the field of the
return operations where the rule of law and safeguarding persons are urgent (Carrera, 2007, p. 17).
Besides, according to authors Mathiason, Parsons and Jeory (2015), it will be better if Frontex has
a coordinative role by launching joint return operations (Mathiason, N., Parsons, V. and Jeory, T,

2015) in order to effectively manage the challenges at the external borders.
Training of agents

A range of commentators have considered some shortcomings in the competence of training
agents. According to Rijpma (2010), Frontex should improve the awareness of national border
guards in security issues. The agency can do this through its training activities which consist of
exercises and seminars. Frontex is also able to do this within the Common Core Curriculum, as
mentioned in the competences of Frontex, for border guards. Therefore, having a policy of human

rights within the agency will increase the awareness of national border guards (Rijpma, 2010, p. 5).

In addition, Jorry (2007) claimed that a common core curriculum has been set up in order to have
national training academies for border guards. Various training programmes have been established

in several member states in order to teach linguistic and legal vocabulary to border guards for their
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assistance in joint operations. These training programmes are also created for the control of
persons who cross the external borders, and in respect of fundamental rights (Jorry, 2007, p. 16).
The intention of Frontex with reference to training is to develop qualified control for the external
borders. Based on the outcomes of risk analysis regarding instructions for border guards
operations, such as, investigation activities, operations equipment and control activities, a common
core curriculum can be established. Commissioned by the European Parliament, local agents
operating in the area of the member state where the operation occurs, should visit these training
conferences on the request of its local authority. However, this was not included in the founding
regulation 2004 of Frontex, instead it is only mentioned in the founding regulation 2004 of Frontex
that there are training tasks in collaboration with the member states where the operation takes

place (Jorry, 2007, p. 16).

Jorry (2007) argued that one of the competences of Frontex is training border guards. The agency
has established a common core curriculum in order to encourage mutual trust among member
states on techniques and strategies of border control. However, training border guards is mostly
concentrated on instructor guards rather than national border guards. It should be mentioned that
this kind of conference will be beneficial to solve linguistic problems during joint operations. The
founding regulation of 2004 does not mention the content of the training programmes (Jorry, 2007,
p. 23). Instead, Frontex adopts the already existing training programme which is supervised by
instructor guards who distributes the knowledge to its national border guards. The founding
regulation 2004 of Frontex stated that it is allowed to establish training conferences in the area of
a member state. Furthermore, it can be said that Frontex is only allowed to operate when member
states demand the agency for support and member states remain accountable for the control of
its external borders. The founding regulation of 2004 stated that member states should refrain
from activities that could endanger the achievements of its goals and the functioning of the agency.
Besides, member states should register all activities which take place outside the framework of

Frontex (Jorry, 2007, p. 23).
Research

The shortcomings in the research competence of Frontex have also been assessed. According to
the external evaluation of Frontex (2015), the agency should invest more in recognising particular
threats in member states at their external borders, and therefore, the Research Unit of Frontex
should find solutions for these threats. Instead, the research area of Frontex supplies member

states with the recent and necessary information on new improvements and research only
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(External evaluation of the Agency under Art. 33 of the Frontex Regulation Final report, 2015, p.
71).

Jorry (2007) claimed that the area of research and development is an important aspect of
integrated border management. The agency is qualified to control the developments of scientific
research in the management of external borders. The agency has to be capable of evaluating its
techniques and methods during operational situations in order to improve this assignment. The
agency should distribute current research developments to the member states and the

Commission (Jorry, 2007, p. 17).
Rapid response capability

Commentators have also considered some shortcomings in the rapid response capability.
According to Carrera and Guild (2010), the first deployment of RABITS was in 2010. This operation
by Frontex exposed some of the main challenges in the junction of asylum policies and the external
borders of Europe. However, Frontex has a lack of the principles of sharing responsibility and
solidarity. This disputes the belief that the member states agreed the procedures of human rights
and the procedures of asylum as incorporated in the instruments of the European Union. Especially,
the member states that provide access to human rights dignity. It could be stated that the
deployment of RABITs has failed and demonstrates a long-standing shortcoming of the European
Union. The deployment of RABITs could be seen as merely a provisional emergency measure
(Carrera, & Guild, 2010, p. 2/3). In addition, the rapid border intervention teams consist of national
border guards which, therefore, still relies on the consensus of member states. Member states are
not committed to deliver border guards in order to make these operations possible, for the reason

that this occurs on a voluntary basis (Carrera, 2007, p. 11).

Cortinovis (2015) stated that regulation of 2007 had implemented a system of obligatory
deployment of officers. The provision of border guards also depends on the request of member
states and should also be based on annual bilateral agreements, unless in situations where a high
migratory pressure exists (Cortinovis, 2015, p. 259). In 2010 the European Commission proposed
the creation of a border guards pool from member states to the agency for a time period of one
year and no longer than six months of deployment. However, it was difficult to have fully
autonomous border guards leased as temporary officers because of legal and sovereign restrictions
with regards to the commission of public authority to non-national officers in member states

(Cortinovis, 2015, p. 260).
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The European Commission applied the same legal basis to these border guards from member states
as other guest officers. In this case, the European Commission stated that a certain level of
harmonising with regards to the tasks of guest agents was a necessary condition for ensuring an
appropriate application of operations. Moreover, guest officers who operate in the area of a
member state should be permitted to accomplish all tasks for border surveillance and border
control. However, this could only happen under the instructions of the host member states’ agents

(Cortinovis, 2015, p. 260).

Additionally, according to Carrera (2007), another aspect of the agency that has been criticised is
that since the establishment of Frontex in 2004, there has been a political request from specific
member states for rapid and immediate action by the agency to address the challenges at the
external borders. The main reason for these requests by member states is that the activities of the

agency are mostly only responses in case of emergencies (Carrera, 2007, p. 12).

An example of this can be seen in Spain on the Canary islands. Spain had a huge influence on the
operation by bringing its national agenda to the European level. In 2006 there was a migratory
crisis on the Canary Islands, whereby Spain blamed the European Union and Frontex for the
problems caused by the irregular migratory crisis. Spain requested help from Frontex, such as
technical equipment, with an effort to increase attention on the exceptional situation and the
requirement for urgent and rapid response by the European Union in the Canary Islands (Carrera,
2007, p. 12). The irregular migratory crisis in the Canary lIslands could be seen as a huge
encroachment of illegal immigrants which had a great impact on the whole European Union and
needed, therefore, an immediate European response. Spain considered this migratory crisis on the
Canary Islands as a responsibility of the European Union, requiring the involvement of Frontex. The
European Union was treated as a fall-guy for a remarkably politicised state of affairs during the
migratory crisis in the Canary Islands (Carrera, 2007, p. 12/13). This situation showed that Frontex

should always operate in situations where urgent actions should be taken.

Mathiason, Parsons and Jeory (2015) claimed that in 2011, migrants from the Arab Spring crossed
the Mediterranean Sea, and consequently the number of migrants was very high. Frontex needed
additional capacity to operate its activities adequately. Therefore, the agency should enhance its
European border guard teams (former RABITs), supported by the staff from member states who
worked under Frontex (Mathiason, N., Parsons, V. and Jeory, T, 2015). Moreover, technical
equipment were also put together, such as airplanes, vehicles, and vessels. An example of Frontex’s

role in case of an emergency was at the Mediterranean Sea where migrants came from Libya. This
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operation at the Mediterranean Sea was called as the Triton and Poseidon. Unfortunately, Frontex
faced heavy shortcomings of technical equipment and staff because member states were unwilling

to cooperate at the Mediterranean (Mathiason, N., Parsons, V. and Jeory, T, 2015).
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Chapter 4: Background of the European Border and Coast Guard Agency
4.1.1 The establishment of the European Border and Coast Guard Agency

Frontex was established as a more effective and incorporated border management agency. Over
the years, the competences of Frontex have been expanded in order to improve management of
the external borders of the European Union. The effective management of external borders has
become urgent as a reaction to the contemporary refugee crisis. However, this crisis has revealed
that it was difficult for Frontex to manage external borders (A European Border and Coast Guard
and effective management of Europe's external borders, 2015, p. 2). As mentioned in the literature
review, Frontex faced some significant shortcomings. Therefore, the agency could not address the
challenges at the external borders. As a result, the European Commission has proposed a new
agency (Rijpma, 2016, p. 10): the European Border and Coast Guard Agency, under the Regulation
(EU) 2016/1624 of the European Border and Coast Guard established by the European Council and
European Parliament on 14 September 2016 (Legal Basis, n.d.) This new agency will manage
external borders (Rijpma, 2016, p. 10). The European Border and Coast Guard Agency was

launched on the 6 October 2016 (European Agenda on Migration, 2017).

The aim of this Regulation (EU) 2016/1624 is to implement a more integrated external borders
management for the European Union. The European Border and Coast Guard Agency will have
more competences than Frontex in terms of external border management. The regulation of the
European Border and Coast Guard provides the European Border and Coast Guard Agency the
supplementary competences to adequately implement an integrated border management at
European level as a response to the high number of refugees who have arrived at the external
borders of the European Union and to declare shortcomings of border management at national

level (Regulation of the European Parliament and of the Council, 2015, p. 3).

These supplementary competences of the new agency is needed to prevent shortcomings of
external border management or the influx of refugees threatening the appropriate functioning of
the Schengen area. The refugee crisis has led to challenges which cannot be appropriately dealt
with by member states themselves. Integrated border management is a collective responsibility of
the European Border and Coast Guard Agency: the coast guards carry out border control tasks, and
the national authorities are responsible for border management. All of these combined will
constitute the European Border and Coast Guard Agency (Regulation of the European Parliament

and of the Council, 2015, p. 3).
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The European Border and Coast Guard Agency is one of the most visible policy responses to the
current refugee crisis. As mentioned before, The European Border and Coast Guard Agency is built
from Frontex with more competences which could help in appropriately responding to the current

refugee crisis (Carrera, S. and Den Hertog, L., 2016, p. 2).
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4.1.2 The competences of the European Border and Coast Guard Agency

The new agency of the European Border and Coast Guard has been established for a European
integrated border management that protects the free movement of people and provides internal
security within the European Union. European integrated border management consists of various
measures in non-European countries with its bordering countries and measures within the
Schengen Area which comprise the return of migrants who illegally stay in Europe. Compared to
Frontex, the competences of the European Border and Coast Guard Agency will be reinforced. The
European Border and Coast Guard is constituted of national governments and the agency of the
European Border and Coast guard. Therefore, the national border guards are European border
guards as well. The European Border and Coast Guard is in charge of the implementation of the
activities of external border management. These activities are implemented affirmatively with

common responsibilities (Regulation of the European Parliament and of the Council, 2015, p. 8/9).

The main elements of the new agency is to set up a technical and operational strategy in order to
carry out an integrated border management at European level. The new agency will ensure a better
functioning European border guard, in comparison with Frontex, by ensuring an enhanced
technical and operational assistance in rapid border interventions and joint operation with member
states (Regulation of the European Parliament and of the Council, 2015, p. 9). It will also implement
evaluations on the weaknesses in order to make sure that shortcomings in external border
management will come to light. Additionally, the European Border and Coast Guard will have a
coordinative role in joint return operations and it will provide practical implementation of
measures in case of emergencies at the external borders. Furthermore, the European Border and
Coast Guard will be capable of deciding whether vulnerabilities exist at the external borders in
order to prevent an enlargement of migration influx (Regulation of the European Parliament and

of the Council, 2015, p. 9).

As mentioned before, the competences of the European Border and Coast Guard Agency will be
reinforced. An overview of these enhanced competences follows. First, the European Border and
Coast Guard will be supported by the European Maritime Safety Agency and the European Fisheries
Control Agency, all of which will be capable of applying joint surveillance operations. National
guards will participate in the activities of border controls of the European Border and Coast Guard.
Moreover, the European Border and Coast Guard will have the competence to send liaison officers
to third countries in order to apply joint operations in their area and to cooperate on these joint

operations. Furthermore, liaison officers will be assisting member states where borders are at risk.
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The European Border and Coast Guard will be capable of determining resource requirements, the
ability to deploy technical equipment in order to observe the threats at the external borders and
demand that the member states tackle these threats (The European Border and Coast Guard, n.d.).
Liaison officers will be deployed in member states in order to monitor Eurosur, risk analysis and
information sharing. The purpose of liaison officers is to stimulate collaboration between the
European Border and Coast Guard and member states, to control the actions by the member states
at the external borders and to gather information about the weaknesses at the external borders

(Regulation of the European Parliament and of the Council, 2015, p. 9).

In addition, the European Border and Coast Guard will assure internal security. The agency will
collaborate with international institutions and other European agencies on the prevention of
terrorism and this will be incorporated in the risk analysis. Moreover, the European Border and
Coast Guard will provide 1,500 specialists for its rapid reserve pool (The European Border and Coast
Guard, n.d.). Additionally, the new agency will no longer have too little technical equipment and
too few border guards for its operations. The agency strives to reach a figure for permanent border
guards of 1,000 by the end of 2020. The new agency will be capable of obtaining its own equipment
and of deploying a pool of technical equipment that is supplied by the member states (The
European Border and Coast Guard, n.d.). This is based on the needs of the agency and by requiring
that the pool of technical equipment will be carried out by means of operating and transport
equipment acquired by member states under the Specific Actions of the Internal Security Fund

(Regulation of the European Parliament and of the Council, 2015, p. 10).

The new agency will also be capable of supporting the European Commission by arranging the
operations of the management support teams. Additionally, the European Border and Coast Guard
will be able to arrange its own technical equipment pool, to launch its own European border guard
teams for rapid border interventions and joint operations and it will get more power in risk analysis,
research, training and return (Regulation of the European Parliament and of the Council, 2015, p.
10). The agency will be able to observe flows of migration in the European Union. The European
Border and Coast Guard will have a supervisory role, enabling the agency to set up evaluation of
the weaknesses, by evaluating the ability of member states to address the risks at their external
borders. In addition to addressing risks at the external borders, the evaluation will also be focused
on technical equipment and the border guards of member states. The Executive Director of the
new agency will also determine the actions that need to be achieved within a certain period of time

by member states. If actions are not achieved within that set period of time, then the issue will be
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handed over to the Management Board of the agency. Consequently, if member states still do not
take the required measures on time that would also put the Schengen Area in danger, and the
European Commission is able to allow the European Border and Coast Guard to intervene in

member states (Regulation of the European Parliament and of the Council, 2015, p. 9/10).

Therefore, another competence of the new agency will be that it will have the right to intervene.
The European Border and Coast Guard is allowed to become involved and deploy European Border
and Coast Guard Teams in member states where a significant migratory pressure persists (The
European Border and Coast Guard, n.d.). The Commission has been assigned to take a decision that
indicates the measures that have to be taken in areas where urgent actions against migratory
pressure need to be taken at European level by the European Border and Coast Guard Agency. In
addition, the Commission forces the member state concerned to collaborate with the European
Border and Coast Guard Agency to execute those measures. Then, the European Border and Coast
Guard Agency will make a determination whether the actions need to be taken for the execution
of the measures indicated in the Commission decision, and the agency will intervene directly in the
Member State concerned (Regulation of the European Parliament and of the Council, 2015, p. 10).
Therefore, urgent actions at European level need to be taken. This pressure will endanger the
Schengen area and the member states are not able to counteract these threats on their own or are
unwilling to take actions (The European Border and Coast Guard, n.d.). Due to the establishment of
a supervisory role by the agency, it will have a monitoring role in risk analysis. This enables the
agency to implement risk analysis in order to recognise areas where a high pressure of migratory
flows exist and to implement risk analysis which consists of all necessary elements of the integrated
border management, such as, risk analysis of irregular migration within Europe, return, protection
of cross-border crime, border control and of third countries (Regulation of the European Parliament

and of the Council, 2015, p. 9).

Additionally, the European Border and Coast Guard will become a strengthening role in return
operations. The agency will be assigned to deploy European Return Intervention Teams, for the
reason that a European Return Office will be created within the European Border and Coast Guard.
The European Return Intervention Teams will consist of return experts, guards, and supervisors
who will aid by returning illegal third country citizens. This will be supported by providing a standard
European travel document for return in order to create more acceptance by returning these third
country nationals (The European Border and Coast Guard, n.d.). The new agency will establish a

complaint mechanism to manage complaints about violations of fundamental rights. Since the
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agency is not able to examine claims of violations of fundamental rights, an administrative
mechanism of the agency will examine this (Regulation of the European Parliament and of the

Council, 2015, p. 11).

The new agency will have enhanced competence in processing personal information for operations,
such as, return interventions, pilot project, return operations, joint operations, rapid border
interventions. Additionally, the agency will have a more powerful role in the transfer of information
with Europol, the European Asylum Support Office, Eurojust, and member states. The European
Border and Coast Guard will have enhanced collaboration with third countries by arranging
operational collaboration between third countries and member states in external border
management, such as, deploying liaison officers to third countries, the purchase of travel
documents, joint operations, and the cooperation on return with third countries (Regulation of the

European Parliament and of the Council, 2015, p. 11).

A rapid reserve pool will be created which is comprised of a small number of the total border guards
in the member states on an annual basis. Supplementary European Border and Coast Guard Teams
should deploy European Border and Coast Guard Teams from the rapid reserve pools (Regulation
of the European Parliament and of the Council, 2015, p. 10). Moreover, the agency will contribute
to the management of research and innovation which is necessary for external border control and
for the application of surveillance technology, for instance, developing pilot projects and remotely

piloted aircraft systems (Regulation of the European Parliament and of the Council, 2015, p. 11).

On 6 October 2016 the European Border and Coast Guard Agency will come into force and will start
to operate from that moment (European Border and Coast Guard: final approval, 2016). The
research question: “Does the European Border and Coast Guard have the competences to be a
better functioning European border guard capable of addressing the shortcomings of Frontex?” will
be answered in the results section. The result section will draw on the knowledge and information
from previous chapters to give an answer. Whether the European Border and Coast Guard Agency
really is an all-new agency with new and reinforced competences that is capable of addressing the

shortcomings of Frontex, or whether it is merely a reloaded Frontex, needs to be examined.
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Chapter 5: Results

5.1 Identification of the framework and its application for the European Border and Coast Guard

Agency

According to the literature review, the shortcomings of Frontex have been considered by various
assessors. These commentators agreed on the same key shortcomings for the agency. Due to these
significant shortcomings of Frontex, the agency was not capable of effectively addressing and
remedying the challenges created by the refugee crisis at the external borders of the European
Union. The competences of this new agency have been outlined in the previous chapter. Below,
the key shortcomings of Frontex are identified. The competences of the European Border and Coast
Guard Agency are mentioned. Hereby, it is important to notice whether the competences of the
European Border and Coast Guard will be reinforced and if it will contain new competences
compared to Frontex. This is important in order to understand whether this new agency is capable
of addressing the shortcomings of Frontex, since Frontex did not have appropriate competences to
implement an effective border management. This is essential in order to understand whether the
new agency will have the competences to be a better functioning border guard capable of
addressing the shortcomings of Frontex. Therefore, each key shortcoming will be identified and
each competence of the new agency, that is expected to address that particular key shortcoming
of Frontex, will be outlined. Based on this, whether the key shortcomings can be resolved with the

competences of the new agency is examined.

Joint operations

One of the shortcomings that has been considered as key for Frontex by most authors, is that
Frontex faces a lack of its own technical equipment and border guards for their joint operations
which should be provided by member states (Akerblom, 2015; Cortinovis, 2015; Katsiaficas, 2014;
Mathiason, Parsons, and Jeory, 2015; Monar and Rijpma, 2010; Carrera, 2007). When these
resources were not provided by the member states or if member states did not have the required
border guards, it was difficult for Frontex to implement their joint operations at the external
borders (Akerblom, 2015, p. 8; Cortinovis, 2015, p. 257; Katsiaficas, 2014, p. 8; Mathiason, Parsons
and Jeory, 2015; Monar, n.d., p. 10; Rijpma, 2010, p. 2 & Carrera, 2007, p. 10).

In addition, during joint operations, Frontex mostly depends on the willingness of member states
to cooperate during joint operations. Member states are not obliged to contribute, therefore, the

Frontex has not always been able to continue its joint operations at the external borders
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(Katsiaficas, 2014, p. 8; Diinnwald, 2011; Spiegel, n.d., p. 30/31; Carrera, 2007, p. 10 & Mathiason,
Parsons and Jeory, 2015).

According to Diinnwald (2011) and Carrera (2007), Frontex also relies on the member states’
consent in order to implement their joint operations on their territory or in order to operate in

third countries (Dinnwald, 2011 & Carrera, 2007, p. 10)

These shortcomings have been considered as key shortcomings in Frontex’s joint operations by
several authors. In order to resolve these shortcomings, the European Border and Coast Guard will
be provided with new competences. The new agency is expected to have sufficient technical
equipment and border guards for its operations. The European Border and Coast Guard Agency
strives to employ 1,000 permanent border guards by the end of 2020 (The European Border and
Coast Guard, n.d.). Additionally, the European Border and Coast Guard will be able to launch its
own European border guard teams for joint operations. The European Border and Coast Guard is
expected to be comprised of national governments and of the European Border and Coast Guard

Agency (Regulation of the European Parliament and of the Council, 2015, p. 9/10).

In addition, the European Border and Coast Guard will be capable of deploying its own technical
equipment pool itself or together with a member state, and to control a pool of technical
equipment which is supplied by the member states (Regulation of the European Parliament and of
the Council, 2015, p. 10). Moreover, the European Border and Coast Guard will have the ability to
send liaison officers to non-European countries in order to apply joint operations in their territory
and to collaborate on these operations. Liaison officers will be assisted by member states where
borders are at risk. The European Border and Coast Guard will be capable of assessing the
operational ability, deciding on resources and the technical equipment in order to observe the
threats at the external borders and ask the member states to address these threats (The European

Border and Coast Guard, n.d.).

Rapid response capability

Another shortcoming of Frontex that has been considered as key by several authors, such as
Carrera (2007), is that the rapid border intervention teams consist of national border guards,
meaning that Frontex is dependent on the consent of member states. Member states are not
obliged to deliver border guards to make these rapid intervention operations possible (Carrera,
2007, p. 11). Cortinovis (2015) states that the provision of staff also relies on the request of member

states. Guest officers operating in the area of a member state should be allowed to accomplish all
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necessary tasks for border surveillance and border control. However, this could only occur under
the guidance of the host member states’ officers (Cortinovis, 2015, p. 260).

As mentioned in the section on joint operations, these shortcoming noted by Carrera (2007) and
Cortinovis (2015) apply for both the joint operations and the rapid border interventions, since rapid
border intervention teams, now known as the European border guard teams, can be deployed for

both joint operations and rapid border interventions.

In order to remedy this shortcoming, a compulsory pool of border guards is expected to be
established by setting up a rapid reserve pool comprised of border guards from member states.
Additional European Border and Coast Guard Teams should be deployed from the rapid reserve
pools (Regulation of the European Parliament and of the Council, 2015, p. 10). This rapid reserve
pool will be capable of comprising 1,500 specialists and this agreement has been signed by the
member states for the European Border and Coast Guard Agency and repealing Regulation (EC) No
2007/2004, Regulation (EC) No 863/2007 and Council Decision 2005/267/EC. These rapid reserve
pools can be deployed within a couple of days. This will be made possible by the member states

which will provide the technical equipment and staff (The European Border and Coast Guard, n.d.).

A new competence of the new agency is that it will have the right to intervene. The European
Border and Coast Guard Agency will be permitted to deploy teams in member states where high
migratory pressure persists. The Commission will adopt a decision identifying measures that need
to be taken in areas where urgent actions against migratory pressure are required at European
level by the European Border and Coast Guard Agency. The Commission requires the member state
concerned to collaborate with the new agency in the implementation of those measures. The
European Border and Coast Guard Agency will then decide whether the actions need to be taken
for the implementation of the measures indicated in the Commission decision, and it will intervene
directly in the member state concerned (Regulation of the European Parliament and of the Council,
2015, p. 10). Immediate actions at European level need to be taken, for the reason that, migratory
pressures are endangering the Schengen area when the member states are unwilling or unable to

counteract these threats themselves (The European Border and Coast Guard, n.d.).
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Joint return operations

Frontex required an independent monitoring role in joint return operations in order to implement
these operations more effectively (External evaluation of the Agency under Art. 33 of the Frontex
Regulation Final report, 2015, p. 63 & Mathiason, N., Parsons, V. and Jeory, T, 2015). In addition,
Mathiason, Parsons and Jeory (2015) declared that Frontex did not have a complaint procedure for
migrants who have to be returned to their home countries. Due to these deficiencies the agency

was not able to effectively implement this activity (Mathiason, N., Parsons, V. and Jeory, T, 2015).

According to Jorry (2007) and Carrera (2007), some arrangements with regards to joint return
operations are not incorporated in the founding regulation of Frontex. This means that it was
unclear what capacities Frontex had in joint return operations (Jorry, 2007, p. 17/18 & Carrera,
2007, p. 17). According to Jorry (2007), it was too early to establish an operational structure in the
agency of Frontex that was responsible for the return operations due to the lack of a European
common policy on immigration and asylum. The regulation does not mention the responsibility of
having a coordination role (Jorry, 2007, p. 18). In any case, Frontex attempted to simplify
operational collaboration with non-European countries within the European external association
policy. Finally, it is not stated in the regulation 2004 of the agency that there will be cooperation
with non-European countries in return operations. The collaboration with non-European countries

are important for carrying out effective integrated border management (Jorry, 2007, p. 18).

It is intended that the European Border and Coast Guard Agency will establish a Return Office
within the agency itself. This office should supply member states with all the required operational
support to adequately return illegal immigrants. It is assumed that the European Border and Coast
Guard Agency will coordinate and launch return interventions and return operations from member
states (Regulation of the European Parliament and of the Council, 2015, p. 10). The European
Border and Coast Guard Agency will have pools of compulsory return guards, return experts, and
return supervisors, forming the European Return Intervention Teams. These teams will be provided
by member states and will be deployed in the member states (The European Border and Coast
Guard, n.d.). In addition, the new agency is expected to have stronger collaboration with non-
European countries, and to arrange operational cooperation between non-European countries and
member states for external border management. Additionally, the new agency will be capable of
establishing a complaint mechanism to manage complaints about violations of fundamental rights
(Regulation of the European Parliament and of the Council, 2015, p. 11). However, the new agency

is not intended to have an independent monitoring role in joint return operations.
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Risk analysis

Carrera (2007) and Spiegel (n.d.) agreed that the risk analysis has a lack of transparency since it
consists of very sensitive data provided by member states. Therefore, the risk analysis is not
revealed to the public. Consequently, it can be claimed that the risk analysis has a lack of
democratic accountability, due to the exclusion of the European Parliament from those who are
party to this information. However, this is very surprising since all joint operations by Frontex are
based on the risk analysis (Spiegel, n.d., p. 26/27 & Carrera, 2007, p. 14). Rijpma (2010) argued that
Frontex should carry out independent risk evaluation. The risk analyses are currently mainly based
on the evaluations of member states. However, it could have been based on the activities of

Frontex in order to better respond to the refugee crisis (Rijpma, 2010, p. 3).

The new agency is expected to have a bigger role in risk analysis. The European Border and Coast
Guard Agency will have a supervisory role. The agency will have a risk analysis and monitoring
centre in order to supervise the flows of migration to the European Union and within the European
Union. The new agency will be capable of addressing risks at the external borders of member states
(Regulation of the European Parliament and of the Council, 2015, p. 9). In addition, the new agency
will be capable of implementing risk analysis which will be exercised by member states. This risk
analysis will address all elements that are essential to the integrated border management, such as,
return and border control (Regulation of the European Parliament and of the Council, 2015, p. 9).
However, the regulation does not mention that the new agency will have transparent risk analysis
and democratic accountability by including the European Parliament in the risk analysis information
sharing. However, it can be argued that this is essential since all joint operations by Frontex are

based on risk analysis and this issue is further discussed below.

Information sharing

According to Jorry (2007), the Commission proposed that the exchange of data and cooperation
with other sectors associated with external border management, should consist of the exchange of
general information about illegal immigration. However, the actual founding regulation of Frontex,
indicates that there will be general cooperation with international institutions and Europol. The
Commission also proposed horizontal cooperation with associated sectors, for instance, Customs,
as a main aspect of integrated border management (Jorry, 2007, p. 17). Nevertheless, the founding
regulation of Frontex does not mention such a collaboration. The exchange of information with
international institutions, for instance, Interpol, Europol, and other sectors is essential for achieving

effective integrated border management. These other organisations are very important for the
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arrangement of operational collaboration of the activities of Frontex, especially for gathering
information (Jorry, 2007, p. 17).

It is intended that the European Border and Coast Guard Agency will assure internal security. The
agency will collaborate with international institutions and other European agencies on prevention
of terrorism (The European Border and Coast Guard, n.d.). It is planned that the new agency will
have a greater role in the processing of personal information in its operations, such as, return
operations, joint operations, and rapid border interventions. Additionally, the agency is intended
to have a bigger role in the transfer of information with Europol, the European Asylum Support
Office, Eurojust, and member states (Regulation of the European Parliament and of the Council,
2015, p. 11). Liaison officers are expected to be deployed in member states in order to monitor
Eurosur and information sharing. The purpose of liaison officers is to stimulate cooperation
between the European Border and Coast Guard Agency and member states, to control the actions
realised by the member states at the external borders, and to gather information about the
weaknesses at the external borders (Regulation of the European Parliament and of the Council,

2015, p. 9).

Executive competence

According to several authors, such as, Akerblom (2015), Jorry (2007), Spiegel (n.d.), Rijpma (2010)
and Mathiason, Parsons, and Jeory (2015), Frontex does not have autonomous executive
competences and could be more seen as an operational agency. Executive competence is not
incorporated in the legal basis of the agency. Due to this lack of executive competence, the agency
does not have the ability to provide its own resources. If Frontex were capable of providing this
itself, it would be a better functioning border guard. Frontex simply has a coordinating role which
makes it more difficult for the agency to fully implement its activities at the external borders
(Akerblom, 2015, p. 8; Jorry, 2007, p. 21; Spiegel, n.d., p. 25; Rijpma, 2010, p. 2 & Mathiason, N.,
Parsons, V. and Jeory, T, 2015).

However, as could be seen in the section concerning the new competences of the European Border
and Coast Guard Agency, there is no mention made of the agency having autonomous executive

competence within its activities.

39



A new European Border and Coast Guard Agency Floortje de Vries

Chapter 6: Analysis

The results section has provided knowledge and information about the key shortcomings of Frontex
and the new competences of the European Border and Coast Guard Agency. In order to further
develop understanding of the situation in relation to the research question, information from the
results section is evaluated in this chapter. Each key shortcoming of Frontex and each competence
of the European Border and Coast Guard Agency that is capable of resolving the key shortcomings
will be analysed. In this way, one more step is taken to come closer to answering the research
question: “Does the European Border and Coast Guard have the competences to be a better

functioning European border guard capable of addressing the shortcomings of Frontex?”.

Joint operations

The first competence that will be analysed is joint operations. As mentioned in the literature
review, the key shortcomings of Frontex’s joint operations is that it depends on the willingness of
member states to cooperate and provide technical and human resources. Member states are not
forced to contribute to these operations. Frontex also relies on the consent of member states to

implement joint operations on their territory or in third countries.

In order to restore these significant shortcomings, the new agency of the European Border and
Coast Guard is intended to have enhanced competences. The European Border and Coast Guard
Agency should be able to deploy and control its own technical equipment pool or to do so in
cooperation with a member state. However, this pool of technical equipment has to be provided
and implemented by member states. This means that the agency only gets a coordinative role and
it is expected that it would still rely on the member states. Thus, when member states do not
provide or are not willing to provide the technical equipment pool, the agency is not able to

function.

In addition, it is expected that the new agency will have more than a half of Frontex’s human
resources. The European Border and Coast Guard aims for a permanent staff comprised of 1,000
border guards by the end of 2020. Consequently, the new agency is not expected to have
insufficient resources for its operational activities. However, the border guards of the European
Border and Coast Guard Agency will consist of national border guards. This means that the
European Border and Coast Guard Agency still has to rely on the human resources provided by the
member states. Thus, the agency is not expected to possess its own border guards. Besides, it is

only stated that the European Border and Coast Guard Agency would like to aim for its own staff
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comprised of 1,000 border guards by the end of 2020. It is, therefore, not certain when the agency
will reach this number of staff and if it will reach this target. The member states are still in the
position of deciding whether to provide their border guards to the agency. Since member states
did not provide the required resources for Frontex, it would be unlikely that these required
resources would be provided to the new agency, especially since the European Border and Coast
Guard Agency is expected to have more resources Frontex had. Thus, the new agency still depends
on the willingness and consensus of member states, since member states still have a role in making
these operations possible. It therefore, seems unlikely that this shortcoming will be addressed. It
appears that the solution for these key shortcomings will only be enhanced, rather than resolved.
In addition, the European Border and Coast Guard Agency will have the competence to send liaison
officers to third countries in order to apply joint operations in their area and to cooperate on these
joint operations together with third countries. This means that the new agency is expected to be

able to implement joint operations in third countries without the consent of member states.

Rapid response capability

Secondly, the literature review also shows that the key shortcoming of the rapid response capability
is that the compulsory pool of border guards, which is named as the rapid reserve pool, is
comprised of national border guards. As a result, Frontex is still dependent on the willingness of
member states to provide these national border guards to the agency. Member states are not
forced to contribute. Thus, Frontex was only able to implement the rapid reserve pool with the
consensus of member states. A member state has to first ask the agency to deploy its rapid reserve
pool in that particular member state. Therefore, the new agency will be capable of strengthening
the rapid response capability by establishing a compulsory pool of border guards comprised of

border guards from the member states.

Itis intended that the rapid reserve pool will consist of 1,500 specialists who can be deployed within
a short period of time. This deployment will be effected together with the provision of technical
equipment by member states. According to the European Border and Coast Guard and repealing
Regulation (EC) No 2007/2004, Regulation (EC) No 863/2007 and Council Decision 2005/267/EC,
the member states have signed this regulation. Member states have agreed to provide 1,500
specialists to the European Border and Coast Guard Agency. Thus, in accordance with this

regulation, the rapid reserve pools should be expected to function well.

Furthermore, the new agency is expected to have a new competence which is the right to

intervene. Member states are able to request rapid border interventions, and deployment of
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European border Guard teams to assist these rapid border interventions. Member states are able
to request this in areas where high migratory pressure threatens the Schengen area and when
member states are unable to take actions themselves. Therefore, the new agency is intended to
have the right to intervene in member states, even when member states are unwilling to take
action, or member states are not able to combat these threats themselves. The Commission is
therefore, supposed to be able to implement a decision that determines the measures that have
to be carried out in areas where urgent actions need to be taken at European level by the European
Border and Coast Guard Agency. Besides, the Commission requires the member state concerned
to cooperate with the European Border and Coast Guard Agency in the implementation of those
measures. The new agency will then decide on the actions needed to be taken for the
implementation of the measures indicated in the Commission decision, and it will intervene directly
in the member state concerned. The European Border and Coast Guard Agency is therefore,
intended to have its own chain of command by deploying European Border and Coast Guard teams
from the rapid reserve pool in member states where high migratory pressure persists. The
consequence of this is that the national border guards of the rapid reserve pool from member

states have to follow the orders of the European Border and Coast Guard Agency.
Joint return operations

Thirdly, according to the literature review, the joint return operations of Frontex also faced
significant shortcomings. Frontex did not have an independent monitoring role in return
operations. The new agency is also not intended to have an independent monitoring role, since this
is not incorporated in the competences of the new agency. Consequently, this shortcoming is not

capable of being resolved.

The regulation of 2011 does not mention the coordination task. In order to address this
shortcoming, the new agency is expected to establish a Return Office within the agency itself. This
office is intended to enhance the role of the agency in return operations. This office will be capable
of providing the member states with all the necessary operational assistance in order to adequately
return illegal immigrants. Additionally, the new agency will be capable of coordinating return
interventions and return operations from member states. Therefore, this shortcoming can be

expected to be resolved.

In addition, the new agency will have a new competence in relation to the European Return
Intervention Teams which should be provided and implemented by member states. The agency is

still expected to rely on the willingness of member states to contribute and on the member states’
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permission to operate on their territory. This means that the new agency is only capable of

operating effectively when member states assist the agency with the required resources.

Frontex did not have a complaint procedure for migrants who have to be returned to their home
countries. The new agency will be capable of establishing a complaint mechanism in order to
manage complaints about violations of fundamental rights and to ensure the protection of
fundamental rights. Since the agency is not able to examine claims of violations of fundamental
rights, an administrative mechanism of the agency is expected to examine this. As a result, the new

agency is expected to strengthen this competence and address this shortcoming.

Moreover, the founding regulation of Frontex supplied the simplification of operational
collaboration with non-European countries within the European external association policy.
However, it is not stated that there will be cooperation with non-European countries in return
operations. Therefore, the new agency is expected to have a stronger cooperation with non-
European countries by arranging operational cooperation between non-European countries and
member states in external border management. Thus, it could be assumed that the cooperation on
return with third countries will be enhanced and resolved. Therefore, the return operation is
expected to be reinforced and implemented more effectively, due to this cooperation. Refugees
that have to be returned back to their home country who remained in non-European countries can

also be returned by the new agency.
Risk analysis

Fourthly, as stated in the literature review, some fundamental shortcomings need to be addressed
in the competence of Frontex’s risk analysis. The risk analysis has a lack of transparency and a lack
of democratic accountability, due to the exclusion of the European Parliament from information
sharing on this risk analysis. In addition, Frontex does not have an independent risk evaluation. The
risk analyses are mainly based on the evaluations of member states. It is intended that the new
agency will have an enhanced role in risk analysis. It will be able to observe flows of migration in
the European Union. The European Border and Coast Guard Agency is expected to have a
supervisory role. Due to the establishment of this supervisory role, the agency is expected to have
a risk analysis and monitoring centre in order to supervise the flows of migration to the European
Union and within the European Union. In addition, the new agency will be capable of coordinating

risk analysis which will be exercised by member states.
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The role of the agency in risk analysis is, therefore, expected to be reinforced rather than resolved.
The new agency will be capable of coordinating risk analysis which will be exercised by member
states. This means that the European Border and Coast Guard Agency does not have an
independent role in risk analysis. The member states still have an input in the exercise of risk
analysis. As a result, the new agency may not be able to implement risk analysis effectively when it
is dependent on member states. In addition, It is not mentioned in the new agency regulation that
risk analysis will be more transparent and that it will have democratic accountability through the
inclusion of the European Parliament in the risk analysis. Therefore, this shortcoming cannot be

expected to be resolved.

Information sharing

As indicated in the literature review, the Commission proposed that the exchange of data and
cooperation with sectors associated with external border management, should consist of the
exchange of general information about illegal immigration. However, the actual founding
regulation of Frontex, indicates that there will only be general cooperation with international
institutions. The Commission also proposed horizontal cooperation with associated sectors.
Nevertheless, the founding regulation 2004 of Frontex does not mention such a collaboration. This
cooperation is very important for the arrangement of operational collaboration of the activities of
Frontex, especially for gathering information. The new agency is expected to enhance this
competence in the processing of personal information in its operations. It is intended that the new
agency will have a strengthened role in the transfer of information with Europol, the European
Asylum Support Office, Eurojust, and member states. Thus, if the European Border and Coast Guard
Agency can enhance and address the exchange of information, the arrangement of operational
cooperation of the activities of the new agency, in particular gathering information, can be
expected to improve. These international institutions play an important role in the effective

functioning of European Border management.

In addition, a new competence of the new agency is that liaison officers will be able to be deployed
in member states. The purpose of liaison officers is to stimulate the cooperation between the
European Border and Coast Guard Agency and member states, to control the actions realised by
the member states at the external borders and to gather information about the weaknesses at the
external borders. Thus, the exchange of information is expected to be reinforced. Due to the

deployment of liaison officers, the monitoring of the exchange of information will be improved.
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Therefore, the vulnerabilities at the external borders can be better addressed and more specific

actions can be taken.

Executive competence

As mentioned in the literature review, the main shortcoming of the founding regulation of Frontex
is that it has no executive competence. Due to the exclusion of executive competence in the legal
basis of the agency, Frontex could be more seen as an operational agency since Frontex does not
have the ability to provide its own resources. The new agency should have executive competence
in order to be a better functioning border guard. However, the European Border and Coast Guard
Agency has not been incorporated with an autonomous executive competence and nearly all of its
activities still depend on the contribution of member states. The activities of the agency cannot be
implemented without the contribution of member states. Thus, the European Border and Coast
Guard Agency is not capable of fully implementing its activities at the external borders of the
European Union without the participation of the member states. The member states still provide
the agency with assistance that make the implementation of most operations of the agency
possible. The new agency would be a better functioning agency when having an independent

executive role included in its activities.
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Chapter 7 Conclusions and recommendations

7.1 Conclusions

In conclusion, the new agency is expected to have a strengthened role in joint operations. However,
it is not expected that the European Border and Coast Guard Agency is capable of fully resolving
the shortcomings Frontex faced in its joint operations, due to the continuing reliance on member
states for border guards and technical equipment. Member states are still capable of deciding
whether it will provide their border guards and equipment to the agency. This means that the
European Border and Coast Guard Agency continues to have a coordinative role and still depends
on the consensus and willingness of member states.

Secondly, the new agency is intended to have reinforced rapid response capability. Regardless of
the fact that the rapid reserve pool consists of national border guards, the member states have
agreed to provide at least 1,500 border guards for these operations. This shortcoming in Frontex
operations should therefore be resolved. In addition, the new competence of the European Border
and Coast Guard Agency, which is the right to intervene, means that member states have to follow
decisions taken by the Commission and have to follow the orders of the European Border and Coast
Guard Agency. The member states have signed up to this under the Regulation (EU) 2016/1624 of
the European Border and Coast Guard established by the European Council and European
Parliament, thus the new agency has the chain of command in the intervention operations. This
also means that the new agency does not have to depend on member states in order to operate.
The shortcoming of Frontex in this area can, therefore, be expected to be addressed and reinforced.
Thirdly, the role of the new agency in joint return operations is expected to be only enhanced rather
than fully resolved. The new agency is also not intended to have an independent monitoring role,
since this is not incorporated in the competences of the new agency. The return intervention teams
should be provided by member states and will be deployed in member states. The agency is still
expected to rely on the willingness of member states to contribute and on the member states’
permission to operate on their territory. Fourthly, the role of the new agency in risk analysis should
be reinforced, due to the introduction of a new supervisory role. The new agency will have a risk
analysis and monitoring centre in order to supervise the flows of migration to the European Union
and within the European Union. However, the implementation of risk analysis is still expected to
be exercised by member states. This means that the new agency does not have an independent
role in the risk analysis. The new agency regulation do not state that risk analysis will be more

transparent and that there will be democratic accountability through the inclusion of the European
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Parliament in sharing of information concerning risk analysis. The shortcomings experienced by
Frontex in risk analysis will not be resolved.

Fifthly, The new agency is intended to have enhanced competence in information sharing. The
agency is expected to have a strengthened role in the transfer of information with Europol, the
European Asylum Support Office, Eurojust, and member states. Thus, this also means that the
shortcoming Frontex had in its regulation would be resolved in the new agency of the European
Border and Coast Guard.

Finally, the new agency does not have independent executive competences. It could be said that it
is not capable of fully implementing most of its activities independently at the external borders of
the European Union without the contribution of the member states. If the European Border and
Coast Guard Agency had executive competence, it would be capable of possessing its own border
guards and technical equipment. This means that it would not depend on the willingness,
consensus and resources of member states to continue its operations. As previously demonstrated,
Frontex could not always implement its activities effectively, due to the lack of member states’
contributions. The agency would be a better functioning border guard when having such an

executive com petence.
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7.2 Recommendations

Based on the most important findings that have been analysed, this section provides

recommendations for the European Union that it needs to give higher priority to policies dealing

with the structural compliance of European border management by all member states.

Recommendations on each competence of the European Border and Coast Guard Agency will be

given below. These recommendations are necessary in order to improve the functioning of the

European border guard.

Joint operations: the border guards should consist of European border guards instead of
national border guards. The agency should possess its own European border guards for its
joint operations. The new agency should have its own technical equipment pool in its joint
operations. It should not merely have a coordinating role, instead, it should have an
executive role in joint operations. It should not be dependent on the contribution of
member states, since member states are not required to assist the agency.

The European Return Intervention Teams should be independent from member states.
These teams consist of national border guards from member states. National border
guards can only be deployed on the consensus of member states. Therefore, the new
agency should have European border guards that can be deployed at any time. If having
its own European border guards, the agency would not have to wait on decisions on
whether the member states are willing to provide this personnel. Therefore, the new
agency should have its own resources and it should have an autonomous monitoring role
in joint return operations in order to effectively implement this activity.

The new agency should implement and exercise the risk analysis itself in order to better
address threats at the external borders. The new Agency should have a risk analysis
capacity which should be transparent and should have democratic accountability through
inclusion of the European Parliament in the risk analysis. This is essential since all joint
operations by Frontex are based on risk analysis.

The executive power should be incorporated in the legal basis of the new agency in order
to better implement its activities. When the agency still has to depend too much on the
member states, it will be problematic to fully implement its activities. As previously
demonstrated, Frontex could not always implement its activities effectively, due to the

lack of member states’ contributions.
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