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Preface 

After the turn of the century, the European Union has become an important factor in the lives of European citizens. Sixty percent of legislation is made by the EU. National borders are fading. People can visit another member state without having to show their passport. Products can be imported from one Member State to another without tax consequences. 

 All measures from the European Union have made it easier for European citizens to go to and live in another country of the European Union. This “Europeanization” has offered many great chances for Europeans. They can work and live in another country of the European Union without having to go through difficult procedures. We can now speak of a European Citizenship. People in the EU have used these opportunities and have set up a life in a different country than their native country. 

Unfortunately, there are downsides to this newly found freedom. It is very common these days for two people from different member states of the European Union to get married. This is of course, a beautiful thing. However, when these people decide to get divorced, an inter-European relationship becomes a far more difficult situation. This is especially difficult when people have children. What happens if your parents are divorced and one of them lives in England and the other one has moved to Poland? It will be very difficult to keep a close relation with the parent that is not a part of the daily life of the family anymore. 

In 2004, nearly 2.2 million marriages took place in the EU. An average of 4,8 people per 1000 residents got married (Office for official publications of the European communities (2006) p. 113). During the same period, the number of divorce was close to a million. The divorce rate is 2,1 people per 1000 residents. Divorce has increased in the EU; in 1960 the divorce rate was 0,6 people per 1000 residents (European Commission (2006) P.113). According to recent EU figures from the European Commission, an estimated 170.00 “international” divorce proceedings take place every year (The Gallup organization (2006) p. 3).

Due to the increasing divorce rate in the EU, an increasing number of children have to deal with the divorce of their parents. This brings along mental and emotional problems for children. There have been numerous studies on the effects of divorce on children.
 It is no secret that children from divorced parents face difficulties while growing up. Many problems occur when one of the parents is out of the picture.

In a  study by Kalter and Rembar [Children's Psychiatric Hospital, University of Michigan], a sample of 144 child and adolescent patients, whose parents had divorced, presented [for evaluation and treatment] with three most commonly occurring problems: 

- Sixty-three percent: subjective psychological problems (defined as anxiety, sadness,
pronounced moodiness, phobias, and depression) 

- Fifty-six percent: Poor grades or grades substantially below ability and/or recent past
performance 

- Forty-three percent: Aggression toward parents 

- Important features of the subgroup of thirty-two teenage girls were in the
same order: 

- sixty-nine percent indicating subjective psychological distress, forty-seven percent academic problems and forty-one percent aggression toward parents (as cited in Randles, 2000, p. 1). 
Not only do children feel bad about themselves, the perception of the parent that is not present in their life can become negative.
 When the non-custodial parent is perceived as "lost," the young adult is more depressed. When a divorce occurs, the perception of the non-custodial father has been shown to change in a negative direction, while the perception of the mother remains relatively stable. The continued involvement of the non-custodial parent in the child's life appears crucial in preventing an intense sense of loss in the child. The importance of the relationship with the non-custodial parent may also have implications for the legal issues of custodial arrangements and visitation. Arrangements where both parents are equally involved with the child are optimal. When this type of arrangement is not possible, the child's continued relationship with the non-custodial parent remains essential (as cited in Randles, 2000, P.3).
All above mentioned problems interfere with the development of the child. It is therefore in the best interest of these children that the EU supports an environment where special attention is paid to the needs of children of divorced parents. Children are a vulnerable group in our society. It is important for them to have a stable and supporting family environment. 
All children should be able to have a stable childhood. The European Union is creating a new society, a European society. However, do they offer enough regulations to control this society? Does the European Union see to the needs of its citizens, in particular the needs of the most vulnerable in society, such as children? It is important to bring this problem to the attention. 

The central question of my thesis is therefore: Are the needs of children sufficiently protected in case of an inter-European divorce?  I will first examine the needs of children of divorced parents. In the next chapter, I will look at how divorce is arranged at national and European level and why adjustments are necessary. Chapter III will focus on the new Brussels II Bis regulation and discuss what changes it brings for married couples with children in the European Union, who decide to divorce. The final chapter will offer recommendations and conclude if the European Union is doing enough to see to the needs of children of divorced parents. This thesis will focus on children from inter-European marriages only, in which inter-European means that both parents are from different countries in the European Union. The term children shall apply to children that have not reached the age of eighteen years. 

The T.M.C. Asser Instituut in The Hague proved to be a valuable source of information. The T.M.C. Asser Institute is an institute in the field of Private and Public International Law. At the T.M.C. Asser, there is a library which contains a large collection of books on European private law. The library is also a proud owner of an official “European Documentation Centre” from the European Community. This was the main source of information for treaties, laws and regulations. Also, many information was found on the internet. Particularly information on the effects of divorce was found on the internet

Most people who work at the T.M.C. Asser Instituut are experts in European Law.  Several of them are experts in international private law who helped to provide information for this thesis. 
Michiel de Rooij, one of the researchers at the Asser Instituut, gave an interview for this thesis. He also helped to find the right books for the research. Without his help, this thesis would not have been finished.
Chapter I: What are the most important needs of children of divorced parents?

Introduction

There are no doubts about the negative effects of divorce on children. Many studies have shown that in almost every case, divorce means trouble. If we want to examine if the European Union is protecting the needs of children of divorced parents, we will first have to define what the needs of children of divorced parents are. This chapter will first examine what the most common problems are for children who have to deal with divorce. Secondly, the emphasis will lie on what can be done to minimize the effects of divorce on children.

Effects of divorce on children

There are some critical gender differences in the ways divorce and parental reaction affects adolescents. There are also differences in the long- and short term effects of divorce on children.

The most important gender difference in the way divorce affects children is that boys are more affected by divorce, primarily because mothers are most of the time awarded custody. This means that in most cases the same-gender parent is no longer living in the same home. “The absence of the male role-model makes it more difficult for boys to adjust to divorce” (Matthews, 1998, p. 2).  Studies have shown that boys' self-esteem declines more after divorce than girls. “Also, boys from divorced parents have higher high school drop out rates and behaviour problems scores than girls from divorced parents” (Rodriguez & Arnold, 1998, p.6). However, when children live with their custodial father or a remarried family, girls exhibit poorer adjustment (Kirby & Dean, 2002, p.1). “Boys are also more likely to respond with conduct problems and acting out at school and at home, while girls are more likely to respond with depression and “over controlled” behaviour” (Rodriguez & Arnold, 1998, p.5).
Short term effects

Most children’s adjustment problems occur within the first two years after their parent’s divorce. Children experiencing the divorce of their parents tend to have poorer emotional adjustment, including being more anxious, than children who do not have to undergo this experience. “Children are almost inevitably burdened by greater responsibilities and will feel less cared for” (Matthews, 1998, p.3). Specific short term effects include anger, depression, sadness, lower self esteem, lower academic achievement, (Matthews, 1998, p. 3).
Long term effects

Children can, however, sometimes experience what might be called the “sleeper effect”. They recover rather quickly after the divorce but because of denied feelings at a subconscious level, feelings about the divorce can emerge at some point later in their lives” (Matthews, 1998, p. 3.). 
The younger the child at the time of divorce, the greater the risks are of long term effects. Parental divorce in early childhood (before age 6) will cause more long-term risks to a young person's social and emotional development than it does at later ages. The effects of marital discord and family disruption on children are visible 12 to 22 years later. They result in poor relationships with parents, high levels of problem behaviour, and an increased likelihood of dropping out of high school and receiving psychological help. Divorce-related problems were at least as evident in adulthood as they had been in adolescence (Rodriguez & Arnold, 1998, p. 5). 
What can be done?

Some of these effects can be reduced by parental contact.
 Boys from divorced parents who maintain contact with the father perform better on several mental health measures than those who do not have regular contact with their father. A nurturing father-child relationship is crucial for children’s long-term development. Without such a relationship, children may experience emotional frustration and confusion (Matthews, 1998, p. 3). 
It is extremely important that both parents are involved in the family process in a supporting and conflict free way. 

Another important factor for reducing the effects of divorce on children is the reduction of parental conflict. Inter-parental conflict has a powerful direct effect on children’s functioning. “The greater the conflict between divorcing parents, the greater the number of problems the children will experience” (Matthews, 1998, p. 2). Children should be kept away from parental conflict at all costs.

What can be done on European Level?

Two important factors of reducing the effects of divorce on children discussed in this chapter are reducing parental conflict and maintaining a close relationship with both parents. The fact that two parents are from different countries makes it difficult to achieve this. If the European Union wants to protect the needs of children of divorced parents, they should focus on solutions for these problems. More liberal divorce laws might reduce the negative effects of divorce on children because they can prevent long lawsuits and therefore the intensity and length of parental conflict. Another solution could be to set down visiting arrangements for children. In case of an inter-European divorce, visiting arrangements can consist of a special arrangement in which the child will be with his or her father during the summer vacation. 

Conclusion

In almost all divorce cases where children are involved, problems will occur. Children are burdened with responsibilities which they can not take on. This will lead to emotional problems such as anger, depression, confusion and behavioural problems. 
These problems need to be solved. The question is, should the European Union take on the responsibility of solving this, or should member states find resolutions for this problem? The European Union is based on the idea of subsidiarity. The next chapter will discuss how subsidiarity works in case of divorce in the European Union. 
Chapter II: Study on the current situation; what are the rules for divorce on national and European level.

Introduction

This chapter will discuss how divorce is currently legislated at national and European level. In international private law one will first look at the situation on national level. If this is not conclusive, it becomes a European affair. Divorce will not just dissolve a marriage, it also sets out arrangements on parental responsibility between both parents. The term parental responsibility is used in the European Union to describe “all rights and duties relating to the person or the property of a child which are given to a natural or legal person by judgement, by operation of law or by any agreement having legal effect” (European Council, 2003, p. 4) . The right of the child to maintain relations with both parents is closely connected to parental responsibility because parental responsibility forces parents to establish and maintain a personal relationship with their child. Since this is an important element of reducing the effects of divorce on children, it is important to emphasize parental responsibility in the European Union.
National level

If spouses from one member state choose to divorce, national laws are applicable. It is impossible to examine all national laws from member states of the European Union. Therefore, national law of the Netherlands will serve as an example. 
In the Netherlands, parents automatically receive equal parental responsibility when they divorce. Therefore in most divorce cases decisions on parental responsibility do not have to be made by a Dutch court. There are, of course, exceptions. For instance when one of the parents is not able to take care of the child, parental responsibility can be granted to either the mother or the father. However, only parental responsibility itself is arranged by law in the Netherlands. The content of parental responsibility, such as where the child will live, to which school it will go to, will have to be filled in by the parents. 
If parents are not able to reach an agreement about this, judges in the Netherlands can lay down decisions about parental responsibility in court (Michiel de Rooij, personal interview, may 11, 2007). This can include decisions on who will receive custody over the child and visiting rights. 
European Level

International private law is applicable to cross-border divorce cases.  In inter-European divorce cases, courts from different member states often have jurisdiction. So the first step in the legal procedure is to determine which national court has legislation. This presents a substantial challenge to lawyers involved in these cases. “The applicable law in cases in which a foreign element is involved is initially determined by the location where the case is to be decided” (Boele-Woelki, 2003, p. 39). 
In international private law, there is no general jurisdiction rule in matrimonial matters. According to the council regulation (EC)No. 2201/2003: 
in matters relating to divorce, legal separation or marriage annulment, jurisdiction shall lie with the courts of the member state in whose territory: 

(a) the spouses are habitually resident or

(b) the spouses were last habitually resident insofar as one of them still resides there or

(c) the respondent is habitually resident or

(d) in case of a joint application , either of the spouses is habitually resident or

(e) the applicant is habitually resident if he or she resided there for at least one year before the application was made or

(f) the applicant is habitually resident if  he or she resided there for at least six months immediately before the application was made and is either a national of the member state in question or, in the case of the United Kingdom and Ireland, has his or her “domicile” there. (European Council, 2003, p. 5)
For example: A man who is a national of France is married to a woman who is a national of Belgium. They have one child. The couple are habitually resident in Germany. After some time, the marriage deteriorates and the wife wishes to divorce. The couple can only apply for divorce before the courts of Germany, according to Article 3 of the Council regulation No. 
2201/2003, on the basis that they have their habitual residence there. The wife cannot seize the courts of Belgium on the basis that she is a national of this State, because Article 3 of 
Council regulation No. 2201/2003 requires the common nationality of the spouses (European Commission, 2005, Page 49). 
If children are involved in the divorce, “the courts of a Member State shall have jurisdiction in matters of parental responsibility over a child who is habitually resident in that Member State at the time the court is seized” (European Council, 2003, p. 5). Regarding the example given before in this chapter, the court of Germany will have jurisdiction over the child, since the child is habitually resident in that country. 

 If the court that has jurisdiction over the child is determined, that court can set down arrangement such as where the child will live, whether or not parental responsibility is equally divided and how visiting rights are arranged. If decisions on these issues are made, according to the Brussels II bis regulation, all other member states have to respect these decisions. 

The European Union has adopted this new regulation which provides mutual recognition and enforcement of decisions in divorce matters and matter of parental responsibility (European Union, 2005, Para. 1). Under this new regulation, decisions made by a national court have to be respected by all member states of the European Union. This regulation will be further addressed in the next chapter. 
International private law is sometimes also applicable in divorce cases that where settled on national level. For instance, two spouses in the Netherlands get divorced while they have a child. Both parents share, under Dutch law, equal parental responsibility over the child. However, the mother finds a new boyfriend, an Italian. Without the father’s approval, she takes the child with her to live in Italy. It now becomes a case of international child abduction. A parent can only take a child to a different country or Member State with approval of the other parent (Meuwese, Blaak & Kaandorp, 2005, p.336). 
According to article eleven of Brussels II Bis, a person that has parental responsibility over a child can request for the return of the child “in order to obtain the return of the child that has been wrongfully removed or retained” (Meuwese, Blaak & Kaandorp, 2005, p.337). They can also turn to the national court of the Member State in which the child resides after the abduction (Meuwese, Blaak & Kaandorp, 2005, p.337). 
Conclusion

It is difficult to determine which court has jurisdiction in an inter-European divorce case. If even before the divorce itself has to be determined which court has jurisdiction, European divorce cases will take even longer to proceed. If the needs of children of divorced parents are to be taken into account, divorce proceedings should be as short as possible. This way, parental conflict can be reduced. This is an important factor in protecting the needs of children of divorced parents. 

A big problem is that there is no harmonized approach to divorce in the European Union. There is a lot of difference between national and European perspective. Judges handle national cases ninety-five percent of the time. So even in European divorce cases, they will likely judge from national perspective. Judges are influenced by their own cultural background. This will affect their decisions in court (Michiel de Rooij, personal interview, may 11, 2007). 
Chapter III: Brussels II bis regulation. What does it change?

Introduction

This chapter will address the new Brussels II bis regulation. It will discuses why the regulation has been set up and if it will improve the situation for children of divorced parents in the European Union. The goal of the regulation is: “to bring together in a single document the provisions on divorce and on parental responsibility” (European Union, 2006, “Summary” section, para.1). As discussed in chapter II, the right of the child to maintain relations with both parents is closely connected to parental responsibility, because parental responsibility forces parents to establish and maintain a personal relationship with their child. It is very important for children to maintain a personal relationship with both parents after a divorce. This is one of the factors of reducing the effects of divorce of children, and therefore to protect the needs of children of divorced parents. 
Brussels II bis

In 1968, the then six Member States of the European Union drew up the EEX treaty, primarily to set out which court is competent to settle cross-border civil and commercial disputes between the Member States. It was also called the treaty of Brussels (Meuwese, Blaak & Kaandorp, 2005, p. 311). In 2000, the EEX treaty was replaced by the EEX regulation. This regulation is also called the Brussels 1 regulation. On the first of March 2002, the regulation was already replaced by the Brussels II regulation. This regulation “applied to civil proceedings relating to divorce, legal separation or marriage annulment. It applied to decisions on parental responsibility for the children of both spouses if these decisions were rendered at the occasion of a procedure on divorce, legal separation or marriage annulment” (European Union, 2005,”What has been done so far” section, para. 1). 
Because of the increasing number of marriages and, unfortunately, divorce amongst individuals from different member states, the Council of Ministers from the European Union decided to replace the Brussels II regulation by the Brussels II bis, officially called Regulation (EC) No. 2201/2003. It was adopted on 27 November 2003 and came into force on the first of 
March 2005. This new regulation provides “mutual recognition and enforcement of decisions in divorce matters and matter of parental responsibility” (European Union , 2005, Para. 1).

The Brussels II regulation was replaced because it did not cover all areas of parental responsibility: 
The system of recognition and enforcement of decisions found in the Brussels II Regulation applied only to a limited category of decisions on parental responsibility. For instance, it did not apply to decisions if the parents are unmarried, if the child was not common to both spouses or if the decision issued after a divorce was proceeding. In order to ensure equality for all children, the new Regulation extends the scope of application to all decisions on parental responsibility. It also puts in place common rules on jurisdiction. The main principle is that the court that is closest to the child (based in the first place on the habitual residence of the child) is competent to deal with a case of parental responsibility (European Union, 2005, “What does the new Brussels II regulation entail?” section, para. 2). 
Another important improvement of the Brussels II bis regulation is that it reinforces the right of the child to maintain contact with both parents after a divorce, also when the parents live in different Member States. Also, under the new Brussels II bis Regulation, decisions on access rights are automatically recognised and enforced in another Member State. (European Union, 2005, “What does the new Brussels II regulation entail?” section, para.3). 
The most important terms of the Brussels II bis regulation are:

Parental responsibility: this covers all the rights and obligations of a natural or legal person with regard to the person or the property of a child. These rights and obligations could be acquired by a court judgment, by operation of law or by an agreement in force. The term relates in particular to the right of custody and rights of access. The right of custody: the rights and obligations relating to the care of a child, in particular the right to determine the child's place of residence. The rights of access: the right to take the child for a limited period to a place other than that of the child's habitual residence. The unlawful removal or retention of a child: abduction, violation of a right of custody acquired by a court judgment, by 
operation of law or by an agreement in force in the Member State in which the child is habitually resident (European Union, 2006, “Key terms of the act” section, para. 1)
Changes that Brussels II bis brings 
Before the Brussels II and Brussels II bis regulations, if two persons from the Netherlands got divorced and agreed that the child would live with its mother, the father could lose parental responsibility if the child moves to, for instance, Austria with his or her mother. This is because decisions made by national courts where not applicable in other member states of the European Union. Since full parental responsibility for both parents was not recognised outside the Netherlands, the father would lose his rights (Boele-Woelki, 2003, p. 44). Such a situation would be negative for the children, since this could evolve in new parental conflict if the father wishes to reclaim his rights. A situation in which legal arrangements are clear to all parties are best for reducing conflict. There needs to be continuity of legal ties. The new Brussels II bis regulation sets out clear legal arrangements which are applicable in all member states of the European Union. This guarantees continuity and clarity for all parties involved. 

There are certain areas that are not covered by the Brussels II bis regulation. These are: “establishing and challenging paternity; judgments on adoption and the related preparatory measures, and annulment or revocation of adoption; the child's first and last names; emancipation; trusts and inheritance; measures taken following criminal infringements committed by children and civil procedures relating to maintenance” (European Union, 2006, “Scope, defenition and jurisdiction” section, para. 3).
Conclusion

The adoption of the Brussels II and the Brussels II bis regulation is an important step forward in protecting the needs of children of divorced parents in the European Union. First of all, it reinforces the right of the child to maintain contact with both parents after a divorce, also when the parents live in different Member States. As discussed in chapter one, this is one of the factors of reducing the effects of divorce on children. Secondly, under the new Brussels II bis regulation, decisions made by national courts have to be respected by all other Member States. This means that in case of divorce, if the father will move to a different Member State, 
the decisions on parental responsibility and divorce made by the national court of the Member state in which the child lives are still applicable in that Member State. The father therefore will not have to reclaim his rights in a court, since they are already determined. This will reduce parental conflict, which is one of the factors of protecting the needs of children of divorced parents. 
Chapter IV: Is the European Union doing enough to improve the needs of children of divorced parents? What can be improved? 

Introduction

This chapter will discus if the current actions taken by the European Union are sufficient enough to protect the needs of children in case of an inter-European divorce. Secondly, emphasis will lie on what the European Union needs to improve to fully protect the rights of children of divorced parents in the European Union.

Children on the European agenda

The European Union is trying to put children and the problems they face on the political agenda. Even though there is no family law in Europe, there are certain rules set up by the European Union to protect the rights of children. The European Union has, for instance, set up the Charter of Fundamental Freedoms. This charter sets out the rights everyone in the European Union has. The charter of fundamental rights has an article dedicated to children. This was done because children are a vulnerable group who need extra attention. Article 24 of the charter of fundamental rights says: 
1 Children shall have the right to such protection and care as is necessary for their well-being. They may express their views freely. Such views shall be taken into consideration on matters which concern them in accordance with their age and maturity.

2. In all actions relating to children, whether taken by public authorities or private institutions, the child's best interests must be a primary consideration.

3. Every child shall have the right to maintain on a regular basis a personal relationship and direct contact with both his or her parents, unless that is contrary to his or her interests.”
(Official Journal of the European Union C 364, 2000, pp..13- 14)
Article 24.1 challenges Member States to involve children as fully as possible in the decision-making processes and can apply in any area of legislation and policy. 
Children can use this right to make sure their opinion in known and heard. They can express how they feel and what they think is the best solution for them. 
Article 24.2 says that in all action’s relating to children, the child’s best interest must be a primary consideration.  

Article 24.3 is very important. It clearly states that all children have the right to maintain on a regular basis a personal relationship and direct contact with both parents. This could include visiting rights to ensure that children can maintain, on a regular basis, personal contact with both parents. This is one of the main elements of reducing effects of divorce with children. 
The problem with the charter is that it is not binding. (European Union, 2004, section: the charter as a point of reference for the courts, para. 1). It is merely a way of the European union to show that protecting the rights of children is a common value in the European union. Therefore, national courts are not obliged to put the article into pracitce. In pracitce, it will not protect the needs of children of divorced parents.
Besides the charter of fundamental rights of the European Union, every member state of the European Union has also ratified the U.N. convention on the rights of the child. In this convention, there are specific articles concerning parental responsibility. According to article 10.2 of the U.N. convention on the rights of the child: 

A child whose parents reside in different States shall have the right to maintain on a regular basis, save in exceptional circumstances personal relations and direct contacts with both parents. Towards that end and in accordance with the obligation of States Parties under article 9, paragraph 1, States Parties shall respect the right of the child and his or her parents to leave any country, including their own, and to enter their own country. The right to leave any country shall be subject only to such restrictions as are prescribed by law and which are necessary to protect the national security, public order (ordre public), 
public health or morals or the rights and freedoms of others and are consistent with the other rights recognized in the present Convention (United Nations General assembly, 1990, pp. 3- 4).
However, this convention is not used very often in international law. Similar to the European Charter of Fundamental Freedoms, it is more a general standard. Courts in the European Union “have no obligation to respect the convention on the rights of the child” (Schuurman & Sutton, N.D., p. 2). Therefore it is not sufficient to protect the needs of children of divorced parents in the European Union. 
Improvements to be made

Despite the efforts of the European Union to create a better living environment for children, the needs of children of divorced parents are still not sufficiently protected in the European Union. In a Europe that is growing together, there is no European family law to solve inter-European divorce cases. If two persons from the European Union file for divorce, they first have to find out which national court has jurisdiction over their divorce case. This creates unnecessary long divorce cases. Since parental conflict should be reduced to a minimum to protect the needs of children of divorced parents, harmonisation of family law could create clarity for all parties involved. 
However, this might change in the future. The German minister of Justice Brigitte Zypries has said that she will use Germany’s six-month presidency of the European Union to make divorce between EU nationals easier. 
Zypries explained that harmonizing family law continent-wide is one of the stated goals of Germany’s presidency. prior to marrying, couples should be able to set out in a contract which country’s laws will reign in a divorce court. This will mean that, for example, an Irishman living in Amsterdam with a German man or woman could divorce in a Dutch court which would create a settlement in accordance with German marriage laws (or, if so chosen, with Irish marriage laws). Such a thing is impossible now, a fact that can make 
ending bi-national marriages an expensive and cumbersome proposition. (Citizens Against Racism and Discrimination (2007).
This would mean that divorce on European level is easier, since it is no longer necessary to find out which court has jurisdiction or what national law is applicable. This could, in the end, reduce parental conflict. 
Since there is no harmonisation of family law decisions, national judges will rule according to their own opinion and cultural background (Michiel de Rooij, personal interview, May 11, 2007). This will cause inconsistencies in the way international divorce cases are judged in the European Union. There is a lack of internationally uniform decision-making. 
Conclusion
Even though the European Union has focussed on the needs of children in the European Union, the needs of children of divorced parents are not sufficiently protected. There is no European Family law, so national rules still apply to divorce cases. Since the most important needs of children of divorced parents are: reducing parental conflict and maintaining a close relationship with both parents, the European Union should put more emphasis on protecting these needs. Reducing parental conflict could be achieved by easier divorce laws. This could diminish lingering divorce cases. Therefore, it is important that Germany is focussing on making divorce between EU nationals easier during its EU presidency. 
For a child to maintain contact with both parents, especially if they live in different member states, is a difficult goal to achieve. Parents will have to make clear arrangements when it comes to visiting rights. This way, it is clear for both parents and children how parental responsibility will be divided. These arrangements could include visiting rights during vacation, Christmas and birthdays.  
Chapter V: Conclusion
Introduction

The central question of this thesis is: Are the needs of children sufficiently protected in case of an inter-European divorce? The sub-questions that need to be answered are: What are the most important needs of children of divorced parents? This thesis looked at the needs of children of divorced parents in order to research if they are sufficiently protected. Chapter two focussed on how divorce is currently arranged in the member states of the European Union as well as on European level. An important regulation for children of divorced parents is the new Brussels II bis regulation. This regulation makes sure that any decisions on parental responsibility and divorce made in one member state has to be respected and can be applied in all other member states of the European Union. Chapter III further explains this regulation and discusses why it was set up. In chapter four, the efforts of the European Union to improve the situation for children of divorced parents are discussed. 

Legal support

The general outcome of this research is simple. The needs of children of divorced parents are not sufficiently protected in case of an Inter-European divorce. Legislation in the European Union does not focus enough on the current situation in the European Union. The two most important factors of reducing the effects of divorce on children are, as discussed in chapter one, reducing parental conflict and maintaining a close relationship with both parents. 
Parental conflict can be reduced by clear laws that make it easy for two people to get divorced in the European Union. However, there is no family law in Europe. Harmonisation of family law in Europe is needed to create clarity for all parties involved in order to reduce parental conflict. 
The charter of Fundamental freedoms of the European Union is not binding for Member States. This charter contains an article dedicated to children that says: “Every child shall have the right to maintain on a regular basis a personal relationship and direct contact with both his or her parents, unless that is contrary to his or her interests.” (Official Journal of the European Union C 364, 2000, p. 14). Since the charter is not binding, Member States do not have to apply this article. 
The changing social climate causes more divorces in the European Union. This includes inter-European divorces. This is a problem to which no solutions are offered by the European Union. The European Union is creating a new society, a European society by allowing its citizens to work and live in a different member state then their own. However, there is no sufficient legislation to control this new society, since national law is still most important. 
The European Union will not be able to stop divorces from happening, but they can set up regulations to make the process of divorce easier for parties involved.  
The European Union is arranged by the idea of subsidiarity. If certain things can be arranged at national level, it should be arranged on national level. In case of divorce, this idea can still be applied. There is no need for the European Union to take care of children of divorced parents. However, they can make sure national courts have clear rules to live by so divorce, and all aspects of it, can be settled in the best possible way. 
Conclusion

In general, the European Union does focus on the needs of children. However, the needs of children of divorced parents are neglected. There is no European law dedicated to the needs of children of divorced parents. In no other way, such as special programmes or websites, does the European Union offer help to children of divorced parents. The European Union supports the free movement of its citizens. It encourages them to work, live and study in a different member state. However, this brings along new problems, for which the European Union does not have adequate laws. The European Union is becoming a society of itself. However, they need laws to control this society. The fact that they do not have sufficient laws to do so creates tensions. In creating a stable union for its citizens, the European Union has a long way 
to go. 
ANNEX 1: Interview Mr. M. De Rooij.

Interview with Mr. M. De Rooij from the T.M.C.Asser Instituut. Friday 11th of May.
Does the EU have jurisdiction over 2 people from different member states who get divorced?

There is national legislation and international legislation. In international private law you ask yourself the question: How is it arranged on national law. If this is not substantial, you look at how it is arranged at international level. In general, national legislation is used. But international legislation is used for cross border cases. This has its downsides. Judges in all EU member states mostly treat cases which concern national legislation. If they have an international case, they will most of the time rule in the same way. Every judge has his or her own perspective, his or her own cultural background. This will affect the decisions they make.

Do both parents always receive equal parental responsibility?

No, not necessarily. A judge from a member state has jurisdiction to rule that either the mother or the father has parental responsibility, or both. In the Netherlands it is divided by law when 2 people get divorced. The father and mother will automatically both have parental responsibility. They do not have to go to court to arrange this. 

The new Brussels II-bis regulation will make sure that a decision on parental responsibility will be recognised in every member state of the EU. 

So now a decision on parental responsibility taken by a Dutch judge will have to be recognised by all member states?

Yes, that is correct. I have to say that it only applies to decisions taken by judges. If you arrange something yourself between your and your ex-husband, this will not be legally binding. 

Can visiting rights be set even if one parent has parental responsibility?

Yes, this can be done by the court. Even if one parent has been given parental responsibility he or she still has the obligation to raise a child in a way that it has a personal relationship with both parents. You can not, for instance, turn your child against the other parent. Also, in the U.K. it is not allowed for one parent to move to another country, even if you are granted parental responsibility. This has got to do with the child, which lives in the UK, to maintain a relationship with both parents.

How can this kind of relationship be arranged?
Make sure that visiting rights are laid down in an agreement. For instance, come to an agreement of where the child(ren) will spend their holidays, to which school they will go etc. It’s always a difficult question; how do you deal with distance?

What are the downsides to European family law as it exists right now?

It is a dilemma. European law creates tension. It gives you the right to move to a different country and start a family there. However, when this family falls apart you can not rely on 

European legislation. Also, judges from different countries will have their own views. Is it possible to change this? I think not. 

Do you think it is possible to harmonise Family law in Europe?

This would be very difficult. It is extremely difficult to change the content of European law in itself. So I think it is not easily done. But as said before, European law creates tensions. This needs to be taken away. 
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