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Executive Summary
This paper seeks to review the situation of the right to equality combined with the actual caste system in India. The world’s longest surviving social hierarchy, is strongly rooted in the Indian society for over 2000 years. 

The first chapter focuses on the basis of the caste system deriving from Hinduism. It was found that, originally, it was a social stratification based on four divisions of society, varnas, distinct according to profession. This is followed by a description of the position of Dalits, the fifth category, excluded from the traditional social structure. Dalits are denied any political, cultural and economical participation in society. The Indian government, realising the persistent inequality, has come up with a strategy to improve the socio-economic status of the disadvantaged castes. 

The second chapter lists all the applicable domestic and international laws related to equality. The Constitution of India guarantees the right to equality before the law to all its citizens, however, it allows interpretation based on classification. This is further explained in the chapter, claiming mainly that according to this doctrine, the right to equality is subject to an exception of positive discrimination in favour of backward classes. Apart from constitutional fundamental rights granting the right to equality and abolishment of untouchability, India implemented the policy of reservation based on quotas in education, government jobs and government bodies. This strategy has been criticised as an insufficient, unevenly distributed action, which instead of diminishing, intensifies the social divisions. Another important protective legislation, The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989, which prohibits numerous acts of violence against Dalits is also described. Furthermore, India is signatory to numerous international conventions which are presented later in the chapter. This part also explains the reasons behind failure to ensure just and complete enforcement of these provisions. It describes caste related bias among police officers and other judiciary officials. This situation resulted in numerous appeals and recommendations to the Indian government. Recommendations drawn by the United Nations are further quoted in the chapter. 

The third chapter analyses two different approaches to interpretation of equality: substantive and formal. According to the substantive concept, which applies in India, identical treatment is not an equal treatment as circumstances and people differ, so respectively, diverse treatment shall apply. This part, furthermore, explains principle of classification and new and old doctrine of equality which are included in the Indian constitution. Most of the discussed arguments are supported by the relevant Supreme Court judgements in landmark cases. Additionally, the international interpretation of equality is clarified. Although it does not provide the principle of classification, it accepts certain distinctions between people. Lastly, a comparison of the two is given, stating the main difference between Indian and international interpretation; the Indian government does not recognise caste based discrimination as racism. 

In conclusion to the given information, the fourth chapter summarises the situation in India and challenges faced by its legislation. The recommendations are given, stating mainly that the equality strategy in India should include both, a remedy to the effects of discrimination and elimination of the discriminatory mindset. As the conclusion provides; change in India is possible, as long as the balance between Indian culture, international assistance and the new bottom-up approach is sustained. 
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Glossary

Atrocities Act - Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989
Backward class
CERD - International Convention on the Elimination of All Forms of Racial Discrimination, 1965

Classification - according to specific differentia it is possible to distinguish a separate class of people in need of different application of laws
Creamy layer – people who were disadvantaged at the time the constitution was created. Thanks to  the reservation system and welfare policy, they have economically developed - at times they are more well-off than the upper caste, as they keep receiving benefits deriving from their historically assigned backwardness. 
Dalit – in Hindi “oppressed”, newly adapted term for the “untouchables” – fifth, the lowest class of people. They are excluded from the traditional caste system as they are assigned tasks seen in values of varna as polluted
Formal equality - focuses on the exclusion of irrelevant discriminative considerations in decision-making. The essential characteristic is to ensure that the decisions are fair,  neutral and based on notion of ‘merit’.
International Convention on the Elimination of All Forms of Racial Discrimination, 1965 – obliges the state to assure to everyone effective protection against any acts of racial discrimination in violation with victim’s human rights and freedoms provided in the convention.

Lok Sabha – House of the People, lower house of the Parliament in India
Reservation system – the policy based on quotas in education, government jobs and government bodies, is an attempt to reduce historically accustomed inequality and injustice. It aims to establish equality of the opportunity, according to the substantive interpretation of equality.
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989 - aims to fill the loop in protective law left, focuses not only on practices of untouchability, but more importantly on acts of violence against Dalits. It lists numerous offences which are subjects to this act. 
Scheduled Castes and Scheduled Tribes – groups of people recognised, by their traditional caste and tribal names, by the Constitution of India
Substantive equality - aims to ensure equal opportunity and equal outcomes. Exceptions from the general rule of neutrality in decision making are tolerated, so aspects such as disability, gender or ethnicity may be taken into consideration. It recognises the discrimination based on the characteristics of a group. It looks beyond the fairness of an individual decision, seeking the achievement of full equality in practice.

Thomas case – the landmark case, in relation to which interpretation of the right to equality in India has been established. The Supreme Court ruled that the guarantee of equality shall be perceived beyond the formality of it. It was argued that since all men are not equal, the formal equality will not imply to individuals who are “unequal”.

Untouchability – practice of social exclusion and caste-related discrimination against people who are assigned tasks seen in values of varna as polluted. 
Varna – four categories of people, distinguish according to their profession and traditional ritual purity. The distinction between different varnas is a social order intended to maintain harmony in society and it dates back to the origin of humanity. The concept is believed to be established more than 2000 years ago in Dharma Shastra, the Sanskrit text which is a foundation of the Hindu religion.

Introduction

India, called the biggest democracy in the world is also known as the world’s longest surviving social hierarchy. Even though the right to equality is seen as a foundation of Indian democracy, the caste system and constant discrimination of its lowest, disadvantaged “backward classes” are still a great challenge of India’s society and its leaders. Although international conventions prohibit discrimination based on descent, the Government has officially recognised castes and sub-castes and implemented reservation systems to improve the situation of those lowest in social hierarchy. Even though changes in the constitution, international conventions and other reforms apply, the lowest class – Dalits, 16% of India’s population, faces constant discrimination, social exclusion and frequent, serious human rights violations. The government failed to fully implement and enforce the protective regulations. It seems that the rule of law in India functions in a shadow of the rule of caste, not only in private sectors of life but also in public judiciary processes. This situation raises a great stir among international elites, organisations and human rights institutions, which pressurise the Indian government to comply with international human rights standards. What are the reasons behind the failure of implementing both, international and national equality measures? As found in commentary to Article 14 (Equality before law) of the Constitution of India, based on a Supreme Court judgement, “The equal treatment to ‘unequals’ is nothing but inequality. To put both categories – tainted and the rest – at par is wholly unjustified, arbitrary, unconstitutional being violative of article of the Constitution.”  (Bakshi, 2009, p. 19) It is essential to understand the roots and the recent role of the caste system within Hindu dominated society. What does right to equality mean in India? India has its own interpretation of equality, accepting its substantive concept and building an unique system of allegiances, which enables such mass society filled with cultural, lingual and regional divisions to coexist. The way India portrays equality and caste system differs from internationally accepted human rights standards and it is doubtful whether implementation of international laws and interpretations of equality may apply in a society with such strongly historically, religiously and culturally accustomed social stratification. Surely, the situation is in need of thoroughly structured, effective solutions, supported as much by the government as by international actors, to bring social transformation in India.

This paper seeks to explain all the mentioned issues, underline the problems of Indian legislation system in implementation of fundamental rights and draw recommendations for further improvement. The work is mostly based on the overview of the existing literature, mainly Human Right Watch and United Nations reports related to the situation of Dalits and so-called apartheid in India. The Constitution of India and professional legal commentaries to it, have been of a great use in understanding interpretation of laws applicable in India. As an additional research, a questionnaire has been drafted requesting the recipients, non governmental organisations across India, to describe their cooperation with the government and to draw recommendations on how to improve it. Moreover, in order to understand mentality and true reality of Dalits of India, field work and sets of various interviews have been conducted in the rural areas of Karnataka, South India.

1. Review of the Caste System in India
1.1 Historical and cultural background of the caste system
The caste system in India may be seen as the world’s longest surviving social hierarchy. It is believed to be established more than 2000 years ago in Dharma Shastra, the foundation of the Hindu religion. (Guru & Signva, 2001, para 2) Deriving from Hinduism, it is still present within the society nowadays. The caste system is a complex ordering – a classification of social groups, according to its ritual purity. One is born and stays part of the same caste until his death, according to the religious doctrines of sansara (reincarnation) and karma (quality of action), which states that person’s place in life is based on his previous lifetimes. The basis of the caste divisions was social and economic rather than racial. (Bogard, 1997, para 1) The system is established on four categories, called Varnas (meaning colours): Brahimins (priests and teachers), the Ksyatriyas (rulers and soldiers), the Vaisyas (merchants and traders), the Shudras (labourers and servants). According to Rigveda, the oldest of the four Vedas (ancient Indian canonical sacred texts), the distinction between different castes is a social order intended to maintain harmony in society and it dates back to the origin of humanity.  At the time of creation, four varnas were born from a primal man - Purusa: the Brahimins from his mouth, the Ksyatriyas from his arms, the Vaisyas from his thigh and Shudras from the feet. The top three varnas were the regular members of the society, they were allowed to participate in the religious worship. The Shudras were segrageted as, contrary to the top three castes, they were told to be born only once. The Shudras, had a stratified framework of their own, as they excluded and discriminated against ‘Chandals’, the untouchables. (Rawat, 2006, Untouchable Caste in India, p. 1-5) The fifth category, excluded from the system, is composed of those who are assigned tasks seen in values of varna as polluted. People from this category, in relation to work they do, are called “untouchables” or Dalits, what literally means in Hindi “oppressed”.  Dalits are assigned to the untouchable work of the class in which they were born, contrary to the first four varnas who are free to choose and change their profession. Yet, the caste system is a lot more complex than the basics presented above. It includes thousands of sub-castes, called jatis, within the four principal castes and the Dalits which are further divided according to occupation, sect, region, linguistics. The untouchables include such castes as Chamars, Bunkars, Khateeks, Valmikis, Bhangis, Mehtars, and many others. (Rawat, 2006, p. 1-5)
The caste system was largely affected by different religions and consecutive conquerors of India. The system was influenced by Buddhism in the 6th century and by Islam during the Muslim occupation, when it went through more detailed fragmentation. From the early 19th century the rule of British in India expanded and included many of these social norms into legislation system. British are also accused of destructive actions against education and development of the poor as they might turn to a threat to the rulers. (Bayly,1999, p. 28) Over the time varna system was corrupted by the Brahimins, who attempt to preserve their superiority and economic power. After regaining independence, India’s government implemented reservation system. Its aim was to reduce the caste divisions by setting aside places for Dalits in universities, government and legislation institutions. However, out of 240 million Dalit community, only 3 percent benefit from the efforts of the government. Although, in urban areas anonymity and city busyness blurred the caste divisions, in rural India, where 75 percent of Indians live, caste still dominates. (Nirmala, 2001, para 8)

Recently, there has been noticeable growth in not only human rights movements but also lower-caste-based political parties and Dalit social movements to claim their rights. The commentaries differ: from these which argue that fundamental rights of Dalits should be addressed within the constitution, to those claiming that their issues cannot be resolved otherwise than by militant struggle. Several political groups, such as Dalit Panthers or Naxalities, with Marxist/Leninist or Maoist values gathered to confront the upper-caste counterparts in power. They aimed to unite Dalits and strengthen the community, but at the same time they organised aggressive actions and demonstrations against those in power. (Human Rights Watch, 2001, p. 42-48) Recently, during the Lok Sabha, parliamentary elections in May, 2009, the Dalit community was represented by Bahujan Samaj Party (BJP) and its leader Ms. Mayawati. The party proclaims the ideology of Social Transformation and Economic Emancipation, supporting Scheduled Castes and Tribes and other backward classes and minorities. (Bahujan Samaj Party official website) During this year elections, BSP won 23 Lok Sabha seats, but had no luck in regional elections. 

The main reason why the caste system has survived over 2000 years is because it is legitimised by the lower castes themselves. Imitating the values and hierarchy exerted by the upper castes, they discriminate against each other and the lower sub-castes too (Guru & Signva, 2001, para 2). Moreover, In India, historically, the exclusion of Dalits from human society has been for religious and cultural reasons. Therefore, in the society with the 80 percent majority Hindu followers, caste system remains strongly accustomed in people’s minds and their values. (International Humanist and Ethical Union, 2007, p. 2-3)
1. 2 Caste system and legal regulations

It is important to mention that, although the caste system is not legally approved, existence of castes is recognised by the government. The Government of India in year 1989 specified exact terms applied to two different categories of people, defined as Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act. Those certain Scheduled Castes and Tribes are also identified in the Constitution of India. The communities who are subject to the Schedules Castes and Scheduled Tribes Act are ensured three main privileges: education, employment and political representation at different levels. Students belonging to such communities should be offered free education, lower eligibility conditions for admissions to schools, colleges and higher studies. The law provides another quota of government jobs which should be reserved for them providing liberal conditions of promotion. They should also have seats of representation reserved in the village panchayats (village councils), panchayat samities (village committee), district councils, state assemblies and parliament. A word “should” is used here intentionally, as the theoretical provisions of the reservation policy have not been successfully implemented. (Rawat, 2006, p. 1-19) Similarly, in the Indian Constitution, Article 14 states equality before law, Article 15 prohibits discrimination on grounds of religion, race, caste, sex or place, according to Article 17 the term and practice of “untouchability” are abolished. Nevertheless, the reality poles apart. A report prepared by the National Commission for Scheduled Castes and Scheduled Tribes in 1997 discovers that there are numerous acts of caste-based discrimination within Indian society nowadays. The same was revealed by the United Nations Committee on the Elimination of Racial Discrimination in 1996. The Committee pointed out that measures taken by the government to protect the disadvantaged caste are ineffective. It also rises some concerns at the fact that people are separated from the rest of the society. They are not allowed to use public wells, enter restaurants, children are separated from others at school. Dalits live in segregated colonies. Trying to draw water from a “forbidden” well or refusing to perform their assigned “polluted” tasks, they are usually punished by the society. The punishment can be done through social boycotts or strong acts of violence against them. (Human Rights Watch, 2001, p. 2-10) As this situation is a subject to a great debate on the international forum, it is not unusual it had been compared to such discrimination phenomenon as the apartheid in South Africa or segregation of Jews in early XX century Europe.

1.3 Focus on Dalits – the most disadvantaged 

As already mentioned duties of a Dalit are pre-assigned to a caste within which they are born. Many of them are condemned to forced prostitution, made to clean toilets, transport human excreta manually, clear animal carcasses and human remains, etc. Some are obliged to work, usually underpaid, in the hazardous leather and tanning industry. Occupations they are assigned to perform, expose them to fatal health risks. They are not provided with proper uniforms nor equipment. The majority of scavengers suffer from anemia, 62 percent from respiratory diseases, 32 percent from skin diseases, 42 percent jaundice, 23 percent trachoma which leads to blindness. There were also many cases of death of carbon monoxide poisoning notified, as Dalits are lowered into manholes without any protection. (CHR&GJ, Human Rights Watch, 2007, p. 12-13) Dalit women forced to prostitution are in high danger of contracting HIV/AIDS. They are often dedicated by their family to become a devadasi, a servant of God, who is offered sexually to upper caste patrons. Unable to marry, they are later auctioned off to urban brothels. These women are Untouchable by day, but touchable by night, what proves the hypocrisy of the caste system (O’Neill T., 2003, Untouchable). What is more, Dalits are often refused admission to hospitals or health care institutions, in violation of their rights to social services (CHR&GJ, Human Rights Watch, 2007, p. 12-13).
Generally, they are denied any political, cultural and economical participation in the society (International Humanist and Ethical Union, 2007, p.2-3). Considered impure, they are untouchable. It arises to an extent where their shadows are believed to pollute, they are forbidden to drink water from the same source as the upper castes, any interaction with the rest of the society is prohibited. They are, therefore, forced to live within the assigned areas, far removed from the achievements and benefits of modern civilisation. They are prohibited from taking part in any cultural rituals and festivals. They are expected to participate only to perform the degrading tasks without remuneration. Furthermore, they are denied access to main public places and services such as police stations, government ration shops, post offices, schools, water facilities, village council offices. Dalits are also denied access or are subjected to discriminatory treatment in tea shops, food stalls or restaurants, barber shops, cinemas. In the dining areas they have to use separate cutlery, plates and glasses which they are required to wash afterwards. Apart from the segregation, the political rights of the lowest caste, especially the right to vote freely, have been also repeatedly denied by the upper-caste representatives. (CHR&GJ, Human Rights Watch, 2007, page 13-15) Additionally, as National Campaign on Dalit Human Rights’ and Human Rights Watch’s investigation proved, in the times of largest natural disasters, namely the Gujarat earthquake in 2001 and the tsunami in December 2004, Dalit communities were discriminated in distribution of aid. One could see the caste system as an economic order, since people are prevented from owning land or receiving education. As 77 percent of the Dalit workforce is in the agricultural sector, restricting their access to land makes them economically vulnerable. This leads to more unpunished abuses by their upper class landlords, who make exploitive use of their dependence. (Human Rights Watch, 2001, p. 27-29)
As mentioned, the discrimination is also apparent in the education. Statistics show that 99 percent of Dalit children are students to government schools that lack basic infrastructure and teaching aids. Children face frequent abuse from teachers: as the special report on the right to education subjected to the Commision on Human Rights noted “teachers have been known to declare that Dalit pupils ‘cannot learn unless they are beaten’” (CHR&GJ, Human Rights Watch, 2007, p. 14). Dalit students are segregated from the upper caste ones in the class rooms and during meals. They are constantly discriminated and discouraged by the upper caste community as they perceive education of Dalits as a waste and a threat – Dalits are not meant to be educated. If they are, they may pose a threat to the village hierarchies. This situation impact the high illiteracy among Dalits. (CHR&GJ, Human Rights Watch, 2007, p. 14)
1.4 Reality: human rights violations

The birth in the untouchable caste is a life sentence of humiliation, degradation, separation and aggression, with no prospect of improvement. As some achieve to complete decent education, change their profession or even religion, the burden of belonging to the “broken people” remains untouched. (International Humanist and Ethical Union, 2007, p.3) According to the Annual Report on Contemporary Forms of Racism, Racial Discrimination, Xenophobia and Related Intolerance 1999,  untouchability is present in rural areas of India. That was proved by the visible caste-based segregation in housing, schools, public services, public places, shared water sources. The same was proved by the survey investigating the extent of untouchability practices, published by CERD. According to their study in almost 80 percent of the villages surveyed, discrimination based on the caste system and untouchability was documented. Discriminatory and cruel, inhuman, and degrading treatment of over 165 million people in India has been justified on the basis of caste. (CHR&GJ, Human Rights Watch, 2007, p. 2)
India continuously fails to ensure that the theoretically established laws are implemented within the society, all the public authorities and institutions. National Human Rights Commission of India has stated that the law enforcement machinery is the greatest violator of Dalits’ human rights. Acts of the Indian police are said to be influenced by the caste-based discrimination and lack of knowledge about the legislation protecting the lowest caste. Dalit communities are likely to be disproportionately, violently searched and arrested, usually for their status rather than any criminal actions. They are victims of misconduct and torture as they are uninformed on their rights, cannot afford neither an attorney nor police bribes. They are held in custody for long periods of time, where they are subjected to inhuman treatment. Often those injuries appear fatal or even deadly. Police are also told to frequently sexually assault and rape Dalit women in custody, at times just to punish the whole community, their husbands or relatives. Widespread torture and killing of Dalits, sexual assault, looting of their property are frequently condoned or ignored by the police. Apart from police, Dalits are also refused the right to equal treatment by all the other organs administering justice. The cases of discriminatory practices brought by Dalits are usually wrongly registered or administrated by the police and inappropriately pursued by the judges. This can be proved by the large number of cases involving offenses and acts of violence against Dalits, still pending before the courts. “By the end of 2005, 68 cases of Dalit atrocities were pending investigation by the police while another 7,207 cases were pending trial in courts. Although the chargesheeting rate was 96.2%, the conviction rate for the crimes against the Dalits was as low as 3.9% during 2005.” (Chakma, 2007, p. 62) 

“The National Crime Records Bureau recorded 3,795 cases of violations against the Dalits in Rajasthan which amounted to 14.5% of all the violations committed against the Dalits in the country during 2005. However, the conviction rate under the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act was abysmally low because of an “inherent bias” against the Dalits. It often led to weakening of cases by the prosecution. The State government of Rajasthan even failed to make public the findings of the Justice K S Lodha Commisson which probed the Kumher massacre in Rajasthan in which 17 Dalits were burnt alive in June 1992 despite a High Court order to place the report in the State Assembly.” (Chakma, 2007, p. 157) 

Dalit women are the most disadvantaged due to the caste and gender biases present in Indian law enforcement machinery.

“On 19 June 2005, a 32 year old Dalit woman labourer of a crusher unit at Todaraisingh in Tonk district was reportedly gang raped and later killed by two employees of the factory. The National Campaign on Dalit Human Rights in a memorandum to the State Women’s Commission alleged that the duo after calling her on the pretext of paying her wages repeatedly raped her and later threw her into the crusher in order to destroy the evidence and to make out a case of accident. Although, an FIR in the case was registered under Sections 302 and 376 of Indian Penal Code and under 3(i)(xii), 3(i)(ii) and 3(i)(v) of the SC/ST Prevention of Atrocities Act, police failed to arrest the suspects citing lack of evidence as it was an accident case.”

(Chakma, 2007, p. 161)

1.5 Controversy

The caste system in India and the detestable practice of untouchability have been recently subjects of a great, extended to a few aspects, debate which has been persisted on a national, as well as international level. What the scholars agreed upon is that the out-caste – untouchability is a by-product of the caste system. However, they still have different views one how to dispose of such side effect. On one hand, it is argued that emancipation of the untouchables cannot be achieved without a full destruction of the caste system. It is believed that such drastic actions would save Hindus giving them a chance to commit themselves to the true Hindu faith purified from the odious dogma of untouchability. On the other hand, it is said that pure varna is nothing but four divisions of a society, all complementary and equal to each other, all essential to fulfil Hinduism as a whole. According to this point of view, there is nothing sinful about varna. It is a crucial aspect of the religion and it would be wrong to fully destroy it because of its dishonourable by-product. What needs to be destroyed to free Hinduism and the varna system from their shame, is this by-product, the untouchability. (Doctor Ambedkar Organisation Website) 

Another aspect of the debate is the religious adherence of Dalits and the role of Christians in fighting the caste disparities. It is believed that in the past, religion customs and ideals of Dalits  have been contradictory to the culture of the Hindus. According to numerous studies, before the arrival of Christianity in India, Dalits practiced a religion of their own, comprised of their local village female goddesses independent from the Hindu pantheon. With time and domination of greater Hindu philosophy these traditions were incorporated or fully evanesce. Dalits have always been excluded from the social stratification. They were, and still are at times, prohibited from entering Hindu temples, being served by the Hindu priests, reading the sacred texts. However, when the time of political competition between Hindus and Muslims came, Dalits, whose great numbers were crucial in the politics of the country, where incorporated into Hindus. Neglected for years, they have recently become subject of political attention. Apart from this, Christian missionaries practice a different strategy to reach the untouchables. By establishing schools and colleges, bringing economic and social reforms to the disadvantaged, they aspired to spread the Christian faith. As 80 percent of converts to Christianity are coming from the untouchable caste background, the role of Christian missionaries in India has brought controversy. The debate arose over Christian missionaries converting poor marginalised Dalits who are incapable of their own choice; and Hindus with a history of abusive exclusion towards them, incorporating them into society for political reasons. Relatively, first argue that primarily it is not the missionaries that convert the Dalits. It is the untouchables themselves who decided to join the religion of compassion and concern. On one hand, it is argued that Dalits were never real Hindus, that they were excluded from the Hinduism same as from the society. (Chinna Rao, 2001)

On the contrary, it is believed that Dalits are proud Hindus who fulfil the equal varna system. Conversely to what Human Rights Watch and United Nations reports suggest, some Hindus claim that Dalits were never discriminated nor excluded from the Hindu society. They blame British invaders and Christian missionaries on deepening the divisions, turning Hindu Dalits against their religion and creating a deceptive odious portrait of Hindus. Some of the commentators claim that it was British who deepen the economic inequality, by denying India’s industrialisation. According to this view, it was the Christian missionaries who divided poor Dalits into a disadvantaged, marginalised category of people. What is an additional great impediment to Dalit’s freedom of religion is the loss of constitutional privileges of reservation when converted to Christianity or Islam. Moreover, as several states implemented prohibition of religious conversion in their legislation, a free choice of religion became extremely difficult. What has to be mentioned, is that in most cases, Dalits decide to convert from Hinduism as an escape from the religious social stratification. However, neither change of the religion nor education, degrees and change of the assigned by caste professions does not guarantee the exclusion from the “untouchables”. (CHR&GJ, Human Rights Watch, 2007, p. 75)
Although Dalit movements and protests against their discriminatory treatment are increasing, the government has consistently failed to protect their rights and to prevent retaliatory attacks and social and economic boycotts. 

2. Review of domestic and international laws which apply to the right to equality

After gaining independence in 1950, India realised the detrimental effects of inequality and began to take preventive action. Since then, the government has come up with a strategy to improve the socio-economic status of the disadvantaged castes and to grant them legal protection. Numerous domestic and international laws have been implemented. Although theoretically, they apply in the country, their implementation has not been ensured. The previously listed human rights violations (1. Review of the Caste System in India) prove that the government of India has failed to protect its citizens and to provide them with their fundamental rights as according to the Indian constitution and international human rights standards. (Human Rights Watch, 2001, p. 179-183)

2.1 Domestic Legislation
2.1.1 The Constitution of India 
The Constitution of India, as the greatest foundation of Indian democracy and its moral values, ensures social, political and economic justice for all. It is important to underline the fact that the Constitution of India was inspired by a vision of its founding father Dr. B.R. Ambedkar, whom, as a Dalit leader, faced discrimination himself.  Dr. Ambedkar’s dream for newly independent India was to ensure equal protection for the Dalits. Although the Act is firmly rooted in the constitutions of various nations, such as the American or French, Ambedkar opposed adoption of Western rules in India. He argued that parliamentary democracy does not save the balance between liberty and equality, thereby allowing liberty to take over and leave iniquities. The Constitution of India shall, therefore, sustain that balance, ensuring evenly formal and substantive equality of international standards. An essential article of the fundamental rights ensured by the constitution in Article 14 states that: “The state shall not deny to any person equality before the law or the equal protection of the laws within the territory of India” (Narula, 2008, p. 18). An additional clause is included which states that the article shall not prevent the state from making special provision for the advancement of backward classes, Scheduled Castes and Tribes. This clause distinctly conflicts with the American right to equality. The interpretation of Article 14 concludes that India guarantees the equality among equals. A significant case with regard to this article concerns ruling of the Supreme Court in a dispute between the State of Kerala v. Thomas. The Supreme Court ruled that the guarantee of equality shall be perceived beyond the formality of it. It was argued that since all men are not equal, the formal equality will not imply to individuals who are “unequal”. (Narula, 2008, p.53)  The case was related to Article 16 which provides equality of opportunity in public employment and the exception clause (4) which empowers the State to discriminatory treatment in favour of the backward classes of employees. The Kerala government provided rules of promotion in the Registration Department based on passing the departmental tests within two years. The government granted an additional exemption of two years to Scheduled Castes and Tribes. This decision was challenged as discriminatory under Article 16 and Article 14 of the constitution. However, the judgement of the Supreme Court upheld the exemption, stating that it was a reasonable classification which provided equal opportunities for all. (Padney, 1990, p. 108-109)

The preamble to the Constitution of India declares the country to be a sovereign socialist secular democratic republic and it secures the following to all of its citizens:

“Justice, social economic and political; Liberty of thought expression, belief, faith and worship; Equality of status and of opportunity; and to promote among them all Fraternity assuring the dignity of the individual and the unity and integrity of the Nation” (Seervai, 1996, p. 276). As noted in the commentary to the Act, the equality stated in the preamble does not refer to the equality in general but to equality of status and opportunity. The author explained that this can be achieved by removing inequality. Such action includes the prohibition of the doctrine of “untouchability” and the implementation of Article 15(4), which enables the State to discriminate “the backward classes” in their favour. He also underlined that the equality of status and opportunity can not be used absolutely, as people may vary in these aspects. The general provision of the right to equality – Article 14 does not refer to the status and opportunity endorsed by the preamble, but to equality before the law. The formulation of this article as well as the doctrine of classification are largely based on the 14th Amendment to the U.S. Constitution and the decisions of the U.S. Supreme Court. (Seervai, 1996, p.281) As found in the commentary to the Indian constitution, the right to equality is subject to an exception of positive discrimination in favour of backward classes. This is based on a dogma of a reasonable classification: according to specific differentia it is possible to distinguish a separate class of people in need of different application of laws. This brings along decisions of dividing society into equals and unequals – backward classes. It is essential to quote the judgement of the Supreme Court in 2003 over the Onkar Lal Bajaj v. Union of India case: “The equal treatment to unequals is nothing but inequality. To put both categories – tainted and the rest – at pair is wholly unjustified, arbitrary, unconstitutional being violative of article 14 of the Constitution.”  (Bakshi, 2009, p. 19)

The issue debating whether Article 14 can be violated by the judiciary was solved in the Budhan Coudhry v. Bihar case. The judgement states that Article 14 extends to all actions of the state and its three branches (executive, legislature and judiciary). However, it was underlined that the uniformity or immunity is not assured. The judicial decision depending on facts and circumstances may not always seem to be an equal application of the law. However, it shall be seen as one, until a form of intentional and purposeful discrimination is proven. (Seervai, H.M., 1996, p. 469-471)

This situation caused by the system of classification has an impact on Article 15 which prohibits discrimination. Not only is it a question of when a class shall be considered as backward, but also in what circumstances such discrimination is reasonable. As paragraph (4) of the article indicates, nothing shall prevent the State from making special provisions. This may be seen as contradictive to Article 14. Article 15(1) declares that the state shall not discriminate any citizen on the grounds of religion, race, caste, sex or place of birth. The main difference between articles 14 and 15 is that the second is limited to citizens only. The mentioned clause and the use of the word citizen is interpreted as a personal right. Therefore, as judged by the Supreme Court in John Vallamattom v. Union of India, restriction over the right of class of citizens belonging to a particular religion is not applicable under Article 15 (1). This may explain the exclusion of Muslims, Christians and Sikhs from benefiting from the provisions of the reservation system, which is offered only to Hindus. (Bakshi, 2009, p. 27)

Fundamental Rights:

Article 14. – Equality before law

Article 15. – Prohibition of discrimination on grounds of religion, race, caste, sex or place of birth. It  guarantees a provision under paragraph (4) which empowers the state to make special provisions for the advancement of any socially and educationally backward classes of citizens or Scheduled Castes and Tribes. 

Article 16. – Equality of opportunity in matters of public employment. It guarantees a provision under paragraph (4) which empowers the state to make special provisions for the reservation of appointments or posts in favour of any backward classes of citizens which are not adequately represented in the services under the State. 

Article 17. – Abolition of Untouchability

Article 19. – Protection of certain rights regarding freedom of speech, etc

Article 20. – Protection in respect of Conviction for offences

Article 21. – Protection of life and personal liberty

The Indian Supreme Court has upgraded Article 21 that guarantees the right to life an liberty, while including the right: to be free from degrading and inhuman treatment, to integrity and dignity, to speedy justice. 

Article 23. – Prohibition of traffic in human beings and forced labour

Article 24. – Prohibition of employment of children in factories, etc.

Principles of policy to be followed by the State:

Article 43. – to secure to all workers a living wage and conditions of work ensuring a decent standard of life.

Article 45. – to provide free and compulsory education for all children

Article 46. – to promote with special care educational and economic interests of the weaker sections of the people, in particular, Scheduled Castes and the Scheduled Tribes and shall protect them from social injustice. 

Article 330. – Reservation of seats for Scheduled Castes and Scheduled Tribes in the House of People (Lok Sabha)

Article 332. – Reservation of seats for Scheduled Castes and Scheduled Tribes in the Legislative Assemblies of the States

Article 334. – Reservation of seats and special representation to cease after fifty years. This article originally provided that the reservations should cease after a period of ten years from the commencement of constitution, however, this article has been regularly amended extending the period by ten years each time. 

Article 335. – Claims of Scheduled Castes and Scheduled Tribes to services and posts 

(Human Rights Watch, 2001, p. 208-217)

2.1.2 Reservation System
India’s policy of reservation based on quotas in education, government jobs and government bodies, is an attempt to reduce historically accustomed inequality and injustice. The constitution reserves 22.5 percent seats in federal government jobs, state legislatures, lower house of parliament and educational institutions. Similarly, one third of seats in village councils and municipalities is reserved for Scheduled Castes. Moreover, to assure that the most disadvantaged benefit from the system, the Supreme Court provided guidelines to a “creamy layer test” including an income limit. As other protective measures of the government, although the reservations policy influenced Dalit political participation, it has not been  effective.

Recently, intensive criticism has arisen over the reservation system and its impact on the society. The enforcement and reach of the benefits are still a great issue. Moreover, ensuring political representation on the base of caste is seen as an action against meritocratic values of the state, reinforcing and reassuring divisions between its citizens. Ongoing economic liberalisation is another obstacle to already limited reach of the reservations. 

It would be wrong not to mention benefits from reservation system. Thanks to these opportunities Dalits have appeared in the economic and political arena of the country. Election of Dalit chief ministers and president of low-caste background in July 1997 are definitely worth mentioning. However, such case of success refers only to a few individuals: in 1996 only 1.1 million out of the 138 million Dalits – 0.8 percent were employed in reserved sectors. Moreover, even those who are aware of their privileges, still find it hard to benefit from it. Statistics show that in all of the universities and colleges of India only 2 percent of the teaching positions is taken by the members of low castes; 75 thousand reserved positions remain vacant. Dalit students are also subjects of discrimination, during studies and after graduation, what can be proved by a frequency of the student anti-reservation protests and facing difficulties while finding employment, even holding respectful degrees. Political reservations are restricted by the intimidation, threats and physical violence from their upper caste contestants or community members. As opposition to the reservation system argues positions in society should be based on the talents, skills and achievements of the individual not on the family background, race, religion or economical situation. The reservation system does not improve the situation but ensures greater social stratification and strengthens anti-scheduled caste attitudes. (Narula, 2008, p. 30-38) It is believed that reservation system and its reversed, or positive, discrimination has shifted the historical inequity of Dalits to their favouritism and discrimination of the upper castes. (Seervai, 1996, p. 435) As already mentioned, this may be proved by frequent protests of students fighting for places in reputable universities, who argue that admissions should be based on the knowledge and skills of the applicant. Similarly, opponents of reservations in private sectors struggle for the right to choose the employees according to their appropriate abilities and experiences. Recently, in the time of debate on the implementation of reservations on private sectors, it is argued that as a result India will loose her competitiveness and efficiency. It is believed that reservations and other welfare privileges shall be assigned to people distinct on economic indicators rather than on caste. 
2.1.3 Other protective measures

Accordingly, the strategy of the government of India includes regulatory measures which ensure the implementation, enforcement and monitoring of the applying provisions, as well as financial assistance and the development programmes to increase the self-sufficiency among the Scheduled Caste population. The protective aspect of the strategy incorporated provisions of the Protection of Civil Rights Act, 1955, and the Scheduled Caste and Scheduled Tribe (Prevention of Atrocities) Act, 1989, as well as the positive discrimination by the reservation system. The protective measures are guarded by the National Commission for Scheduled Cases and Scheduled Tribes. Whereas, the Ministry of Welfare is responsible for the development measures of the strategy. (Narula, 2008, p. 17-21)

The National Commission For Scheduled Castes and Scheduled Tribes
Existence of this institutional body is scheduled by the Article 338 of the constitution. Its main responsibility is to safeguard the implementation of the applying protective regulations. The Commission on Atrocities Against Scheduled Castes and Scheduled Tribes is a part of the National Commission and it is assigned to monitor implementation of the Prevention of Atrocities Act, 1989 and the Protection of Civil Rights Act, 1955. The Commission does not have a power of a criminal court, therefore can not enforce its verdicts but as a civil court it may call anyone for evidence and investigate matters, after receiving the complaints or as its own initiative. (Human Rights Watch, 2001, p. 179-186)

The Protection of Civil Rights Act, 1955

Its objective is to enforce the abolition of “untouchability” and, at the same time, to punish offenses deriving from this historical social dogma, such as, inter alia, denying access to public places and temples or insults on the base of caste.  

The Protection of Civil Rights Cell, 1973

This body was established as a coordinator of complaints and cases to be registered, as the lack of convictions under the Act had been disturbing. However, it did not bring positive results – the violation of the Act was frequent and the convictions exceptionally rare. Mr Chaudary, the inspector general of police for the cell in Maharashtra explained: “Society as whole never accepted the PCR Act. No one ever thought that name-calling wouldn’t be okay. Ill-treatment was very common.” (Human Rights Watch, 2001, p. 179-186)

The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989 (hereinafter referred to as “Atrocities Act”)

This Act aimed to fill the loop in protective law left by the Protection of Civil Rights Act, by focusing not only on practices of untouchability, but more importantly on acts of violence against Dalits. It lists numerous offences which are subjects to this act. Moreover, Section 3(1)(xi) and 3(1)(xii) specifically refer to assault or violence against women. An important part of the Act includes punishment of the public servants who committed the offences. Additionally, production of false evidence against the Scheduled Castes members is specifically prohibited. Section 21 of the Atrocities Act provides duties of state and central governments, such as providing a report on the measures taken which ensure enforcement of the provisions, legal aid, rehabilitation to victims. The offences under this act are cognizable and non-bailable, meaning that the necessity of a warrant and anticipatory bail of the Criminal Procedure Code do not apply. The rules enacted to the Act in 1995 provide guidelines and amounts of compensations for victims. Additionally, they oblige the state government to appoint committees responsible for reviewing implementation of the Act and prosecution of the cases, as well as providing rehabilitation and relief to the victims. (Human Rights Watch, 2001, p. 179-186)
2.2 International Laws 

India as a signatory to the international human rights treaties is obliged to comply with their provisions. Numerous significant international organisations, such as UN, Amnesty International and Human Rights Watch, expressed their concern over the situation in India and recommended changes needed to improve it.

International Convention on the Elimination of All Forms of Racial Discrimination, 1965

India ratified the convention on December 3, 1968. It came into force in January 1969. Most importantly, Article 6 of the Convention obliges the state to assure to everyone effective protection against any acts of racial discrimination in violation with victim’s human rights and freedoms provided in the convention. The state is required to guarantee justice and reparation to the victim through national tribunals and other state institutions. It is underlined that these provisions are mandatory and the state is expected to strengthen its efforts to improve the situation of all the groups of the population within its jurisdiction, including full enjoyment of their civic, cultural, economic, political and social rights. (Human Rights Watch, 2001, p. 199-204)

International Covenant on Civil and Political Rights, 1966

India ratified the Covenant on April 10, 1979. Human Rights Committee listed numerous provisions of the Act being repeatedly violated in India. According to article 2 (1) and 16 of the Covenant, the government is required to adopt protective measures, including educational programmes to prevent further discrimination of all forms. India was found abusive of the article 7 which prohibits torture and cruel inhuman depredating treatment. Covenant most significantly focuses on the rights and protection of detainees. Another important provision in Article 9, ensures liberty and security which includes prohibition of arbitrary arrests or treatment. Apart from India’s reservation to Article 9, the Committee stated that it does not exclude the requirement of providing reasons of arrest to the person concerned, explaining that the illegal or preventive detention is a restriction of liberty. Article 14 specifies the proceedings of deciding over the continuation of detention. At last, provisions of equal protection before the law and prohibition of discrimination on grounds of inter alia, race, sex, religion, opinion, social origin, birth, are laid down in Article 26. Additionally, India made a reservation to art 1(1) of the International Covenant on Civil and Political Rights on the rights to self–determination. In this case the provision applies only to people under foreign domination. Another reservation to this covenant relate to Article 41 which recognises the Human Rights Committee’s competence to hear inter-state complaints. (Provost, 2002, p.142-145)

International Covenant on Economic, Social and Cultural Rights, 1966

India ratified this Covenant in April 10, 1979. The essential provisions are those regulating just and favourable circumstances of work, including equal remuneration and safe and healthy work conditions. (Human Rights Watch, 2001, p. 199-204)

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 1984

India signed this Convention in October 14, 1997 without ratifying it for this date. Firstly, the torture is defined as “any act which severe pain or suffering, whether physical or mental” to obtain information, punish or discriminate the victim, when caused, initiated or permitted by a public official. Acts which are not classified as torture may be called depredating treatment, meaning one that cause gross humiliation or an insult to person’s dignity. This includes demeaning language which dehumanise or weaken the victim. (Human Rights Watch, 2001, p. 199-204)

Convention on the Rights of the Child, 1989, and Forced Labour Convention, 1930

These conventions ratified in, relatively, 1992 and 1954 provide protection to bonded labourers and prohibit the exploitation of children. International Labour Organisation Forced Labour Convention forbids and suppress use of forced labour. (Human Rights Watch, 2001, p. 199-204)

2.3 Failure of implementation of Domestic and International Laws

2.3.1 Domestic Laws

The main obstacle to the full and just implementation of Atrocities Act and any other protective legislation is the caste based discriminative attitude of the police. This may be supported by quoting the Dalit district superintendent’s of police opinion on the ignorance and bias among police: “Any person who has already presumed something wrong will ultimately prove the case wrong to prove him or herself right”.(Human Rights Watch, 2001, p. 187) According to Indian law, a police officer is obliged to report all offences brought to him. Punishment in case of failure to do so, or in case of submitting report different from the one brought to an officer is prescribed under Indian Penal Code Section 177. However, in reality police officers without investigation, determine the merits of the case influenced by caste bias, corruption and ignorance of the Atrocities Act. Moreover, these officers usually escape punishment clearly provided by the law. Numerous acts responsible for regulation of the functions of Indian police apply: the Indian Evidence Act, 1832, the Indian Penal Code, 1860, Indian Police Act, 1861, the Code of Criminal Procedure, 1973, the Constitution of India and others. Nevertheless, police continues to detain, torture, extort Dalits and fail to register or misconduct caste-related cases, without fear of punishment. Following quotes of police officers may present the general attitude towards Dalits and cases related to them:

“Dalits are dependent on non-Dalits for economic reasons. Because of this [Atrocities] act they are spoiling their own chances of employment”. (Human Rights Watch, 2001, p. 196)
“We high-caste pay income tac which goes to social welfare department that pays Dalits and they are the ones who make us accused and put us behind the bars”. (Human Rights Watch, 2001, p. 196)
Another issue which needs to be mentioned is awareness of beneficiaries from the protective legislation, such as Atrocities Act. Many of the acts were not translated into regional languages and are hardly accessible to the society. Moreover, Dalits aware of their vulnerability, in contest with upper caste Hindus or police officers, hesitate to report offences or file complaint against police misconduct. The same relates to the witnesses who are usually unwilling to come forward, fearing of violence or economic weakness. Next problem in the judiciary procedure is bias among implementing authorities. According to statistics 90 to 95 percent of cases receive no punishment, as there is a tendency of not accepting the evidence from Scheduled Castes. Moreover, there is a visible lack of special courts and special prosecutors, which according to Atrocities Act, shall be appointed in every district of each state to trial caste-related offences. Conversely, according to People’s Union for Civil Liberties, most of the cases go to overbooked regular sessions courts. It is said that atrocities cases take up to three years to reach the trial.  (Human Rights Watch, 2001, p. 191-193) It is important to mention that the great issue of Dalits, their historic landlessness, has also failed to be resolved. Numerous land reforms were unsuccessful, mainly due to: “a lack of political will and bureaucratic commitment; loopholes in the laws; the tremendous manipulative power of the landed classes; excessive interference of courts; and problems in ensuring that oral tenancies are truthfully recorded in land records so as to enable implementation of the land to the tiller policy.” (Narula, 2008, p. 24) National Human Rights Commission lists following aspects as causes of failure to implement development programmes beneficial to Dalits: inadequate investment of public resources, non-utilisation or diversion of funds earmarked for Dalit development; a lack of programmes specifically targeted to Dalit development; poor preparation of such projects; and a lack of monitoring of development programmes leading to the failure of many such programs to reach their target groups. Another drawback is lack of Dalits participation in the formulation and implementation of the projects, what is mainly caused by the unawareness of such development programmes. The Special Component Plan which aims to Dalit economic empowerment faces internal administrative problems at the central and state level. According to the National Campaign on Dalit Human Rights, “during the past five-year plan period, an average of 2 billion Euros per year was illegally diverted from these funds”. (Narula, 2008, p. 25) It is also claimed that through 25 years a total of 67.6 billion Euros has been drawn off from Dalit development programmes. 

Apart from the protective measures, justice of some provisions of the Indian legislation is debatable. As an example, anti-conversion legislation in numerous states lead to denial of the fundamental freedom of thought, conscience and religion. Moreover, in four out of seven involved states anti-conversion laws state harsher punishment for Dalits, tribals, females and other minorities. This is seen as a clear political manipulation to sustain large number of Hindu voters. It has another effect, though, as it forces lower castes future converts to stay in the Hindu social stratification system. (CHR&GJ, Human Rights Watch, 2007, p. 77-78) The same argument applies to the reservation system available only to the Hindus.

2.3.2 International Laws
Although it might be tolerated among national authorities that legislation is regularly violated and ignored by the organs of the State, international human rights law is far greater. There is a clear responsibility on India under international law to comply with signed and ratified human rights treaties. On the contrary to the national laws applying to all the citizens, those international acts provide provision to the signatory states. Main obligations include promotion and security of human rights to all people without discrimination of any kind, implementation of relevant laws and policies and prevention of violations of the rights spelled out in the Conventions. (Samitri, 2001, p. 4) What is easily left out from the debate is that it was India who insisted on including ‘descent’ in the Convention against Racial Discrimination, 1969. Conversely, after ten years India argued, and still does, that casteism was not part of the Convention. India’s government routinely denies so called ‘apartheid’ in the country as well as the existence of the caste system being a form of racism. (Dhavan, 2001, para 9) On one hand, the international environment is aware of the challenges faced by the government of India related to the size and complexity of the country. It is also well known that change of discriminatory attitudes and practices is a long term process. However, the situation of Dalits in India and the measures taken by the government are not acceptable by  international human rights actors. Therefore, most of the significant organisations expresses their concern and formulates lists of recommendations to Indian government. (Samitri, 2001, p. 7)
2.3.3 Recommendations:
United Nations Committee on the Elimination of Racial Discrimination (CERD), comprising of independent experts, is responsible for monitoring of implementation of the Convention on the Elimination of All Forms of Racial Discrimination by the signatory parties. The States are obliged to submit reports on the implementation of the applying rights; first, one year after signing the Convention and then every two years. The Committee examines the reports, while taking into consideration analysis and observations of other international human rights organisations. In the form of concluding observations the Committee expresses its concerns over the situation and draws recommendations to the State in order to improve it. (UN Committee on the Elimination of Racial Discrimination, 2007, p. 1-3)

In the most recent concluding observations on India, formulated during seventieth session of the Committee, concluded on 9th Match, 2007, the issue of violence on Dalits has been examined. CERD turned to the government of India to ensure immediate end to the discrimination and atrocities of Dalits. Firstly, CERD mentions positive measures taken by the government stated in the report submitted by India, such as constitution and other legislation prohibiting discrimination, reservation system or appointment of institutions responsible for monitoring of implementation. The Committee once more argued against the position of the State, claiming that caste falls outside the scope of article 1 of the Convention -  is not a racial discrimination, reaffirming that discrimination based on ‘descent’ is fully covered by the Convention.  The report listed, inter alia: de facto segregation of Dalits, abuse, torture extra-judicial killings, sexual violence, caste discrimination in post-tsunami humanitarian aid, as an alarming factors shaping Committee’s concern. CERD called for effective measures of implementation of laws and protection of Dalits. India has been given a year to respond to the recommendations. (UN Committee on the Elimination of Racial Discrimination, 2007, p. 6-9)

Recommendations to the State:

1. Intensify its efforts to enforce the Protection of Civil Rights Act (1955), including effective punishment acts of untouchablity, measures against segregation in schools, residential segregation, guarantee of equal access to places of worship, water source and all other public places and services;

2. Provide effective protection against acts of discrimination and violence, introduce mandatory training on the application of the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act (1989) for police, judges and prosecutors and take disciplinary and criminal law measures against those who violate their duty of just protection and investigation;

3. Effectively prosecute and punish perpetrators of acts of sexual violence and exploitation of Dalit women, sanction those who prevent victims from reporting such incidents, provide police training and public education campaigns on the criminal nature of such acts and compensation, legal, medical and psychological assistance to the victims;

4. Effectively enforce the reservation policy; ensure the rights of Dalits to freely and safely vote and stand for election and to fully exercise their mandate if elected to their reserved seats; to apply the reservation policy to all categories of public service posts;

5. Effectively enforce the prohibition of child marriage, the Dowry Prohibition Act (1961) and laws prohibiting the practice of devadasi. Punish such acts and acts of violence against inter-caste couples, rehabilitate victims, provide training and awareness-raising campaigns to sensitize police, prosecutors, judges, politicians, teachers and the general public as to the criminal nature of such acts;

6. Fully respect and implement the right of ownership of Dalits and tribals over the lands traditionally occupied by them. Ensure that all, including Dalit women, have access to adequate and affordable land and that acts of violence due to land disputes are punished under the Atrocities Act;
7. Re-establish the eligibility for benefits of all members of scheduled castes and scheduled tribes having converted to another religion;
8. Effectively implement all labour related acts and adopt measures to enhance Dalits’ access to the labour market, e.g. by extending the reservation policy to the private sector;

9. Take effective measures to reduce dropout and increase enrolment rates among Dalit children at all levels of schooling, e.g. by providing scholarships and by publicising importance of education, fight classroom segregation and discrimination; 

10. Ensure that victims of violence and discrimination have access to effective remedies, protect them from acts of retaliation and discrimination, ensure proper registration and investigation of complaints, establish special courts and committees monitoring implementation;
11. Strengthen efforts to eliminate the social acceptance of caste-based discrimination and racial and ethnic prejudice, e.g. by intensifying public education and awareness-raising campaigns, incorporating educational objectives of inter-caste tolerance and respect for other ethnicities. 

(UN Committee on the Elimination of Racial Discrimination, 2007, p. 2-9)

3. Interpretation of equality

The concept of equality can be analysed from two different approaches: formal and substantive. Formal equality focuses on the exclusion of irrelevant discriminative considerations in decision-making. The essential characteristic is to ensure that the decisions are fair,  neutral and based on notion of ‘merit’. As the claim of Aristotle ‘likes should be treated alike’, the principle of equality provides that similar situations shall not be treated differently unless in case of a justified differentiation. On the other hand, substantive equality aims to ensure equal opportunity and equal outcomes. According to this concept, exceptions from the general rule of neutrality in decision making are tolerated. Therefore, contradictory to the formal approach, aspects such as disability, gender or ethnicity may be taken into consideration. The substantive concept of equality recognises the discrimination based on the characteristics of a group of people. It looks beyond the fairness of an individual decision, seeking the achievement of full equality in practice. Thus, this concept is a base for strategies dealing with the barriers faced by groups of people, it is also referred to as equality of opportunity. This is a very complex term which can  be analysed from different ankles itself. It refers to equal starting points, meaning identification and removal of barriers preventing the groups from competing on the same terms as others. It is also referred to an action which leads to equality of results. This includes fair proportionate participation, as quotas or reservation systems. Although such approach results in unfairness towards applicants without access to reservation, yet it provides participation of all groups existing within the society. (Bell, 2004, p.1-6)  The concept of substantive equality may be seen as the main challenge in applying equality as a human right. Decisions on the reach of the concept in the decision making processes are essential. The challenge arises in three main ways: firstly, when a state is entitled to differentiate between racial, ethnic or religious groups, secondly, when  it is required to do so in order to advance notion of equality and finally, when the state shall override religious, ethnic or cultural considerations in favour of an universal norm. The principle of equality may be considered as complex and challenging, as to truly and effectively fight racism it must be read beyond individualism and nature of formal equality. It should affect the states to impose positive duties in the name of equality. However, it seems there is more to this principle than the rules and definitions; a great social and institutional change which is a key of equality to function. (Fredman, 2001, p. 18-22)
3.1 Equality in India

Articles 14 to 18 of the Constitution of India are grouped as Right to Equality. However, the interpretation of this right has been a subject of great debate and puzzlement. Discussion over the right to equality whirls between two doctrines, old and new. Old doctrine based on the American dogma of “classification” which is said to bring the full scope of the issue. It states that since all men are not create equal, the laws shall not apply equally. The old doctrine of classification, to avoid discrimination, brings equal protection of the laws for those similarly situated. It makes the distinction between people according to two conditions: classification must be founded on differentia which distinguish a group from others; those differentia must be related to the object sought and only when “the differentia and the object are different so that the object by itself cannot be the basis of the classification”. (Seervai, 1996, p. 436-442) In 1974 in E.P. Royappa v. Tamil Nadu case the Supreme Court of India implemented a new dimension to the right to equality. It was repeated and supported by the judgments of the following landmark cases: Maneka Gandhi v. Union, R.D. Shetty and Ajay Hasia v. Khalid Mujib. The judgment of Hasia case describes the doctrine of classification as arbitrary and, therefore, violating the equality and its activist magnitude. This was clarified by arguing that the concept of equality is too dynamic and too broad, with too many aspects and dimensions, to be categorised within traditional “doctrinaire” limits. Arbitrary, as defined in the Shorter Oxford Dictionary, involves absolute, despotic law which is dependent on the arbiter’s discretion, mere opinion. Therefore, if the classification is not reasonable and does not fulfil the mentioned conditions, it is seen as arbitrary, what is clearly contradictive to the concept of equality. Furthermore, it is explained that the doctrine of the classification does not derive from Article 14 nor it presents its objective; it is a judicial formula. The new doctrine met numerous criticism and objections from the legal experts and judges of India. The opponents argue that the new doctrine is based on “the fallacy of simple conversion”, by generalising all people as identical, deriving from equal situations. It is said that the distinction between equality before the law and the equal protection of the law has been omitted. The argument involving the arbitrariness of the doctrine was also undermined, as for the definition of the term which describes laws made by absolute monarchs and dictators, which is not the case in India. The critics strongly comment that the new doctrine “instead of enlarging the right to equality, it has narrowed it to one aspect”. (Seervai, 1996, p. 443-450)

The doctrine of classification is considered as unsatisfactory and inconsistent with the principle of equality as it is limited to uncontrolled discretion of executive authorities. They decide, basing on their own opinion and too widely interpreted differentia, whether a person is given a different treatment. The new doctrine of equality may fill up this loophole. On the other hand, it is speculated that rule of non-arbitrariness is too vague and uncertain to act as an efficient measure of right to equality. It is, therefore, underlined that the courts shall not be doctrinaire towards either of the doctrines, as both of them need to be interpreted in a flexible and reasonable manner. It has been agreed upon that whenever state action appears arbitrary or the case relates to unbridled, extensive discretion of the judge, the new doctrine shall apply. However, in case of other challenges to state action, the nexus tests of the classification doctrine would apply. (Sircar, 1991, para 14-17)

Article 14 ensures two aspects of equality: equality before law and equal protection of the law. While, respectively, the first one may have negative connotations as it implies no privilege in favour of individuals; the second one refers to equality of treatment in equal circumstances. Equality before the law means that among equals the law should be treated and administered in the same manner. According to English interpretation the guarantee of equality before the law is corresponding with the rule of law. The term of equal protection of the laws refers to equal treatment of all the persons similarly circumstanced. Moreover, the rule of law imposes a duty on the state to prevent and punish brutality or injustice of police’s methodology. (Padney, 1990, p. 70-74)

The Rule of Law together with the Right to Equality presented in Article 14 are basic features and foundations of Indian Constitution. Therefore, Article 14 permits classification but prohibits class legislation. It is clearly pointed out that the equal protection of law does not mean that law is general and universal in its character. Article 14 allows reasonable classification based on substantial distinction. Article 14 does not apply to the different treatment between equals and unequals. On the other hand, class legislation which is defined as improper discrimination, while selecting a class of persons on arbitrary basis is prohibited by the fundamental Right to Equality. (Padney, 1990, p. 70-74)

According to provisions of Article 15 of the Constitution of India no one shall be discriminated on grounds of caste or religion. However, clause (4) to this article provides that the state is entitled to discrimination in favour of Scheduled Castes. Moreover, as mentioned before, belonging to Scheduled Castes is based on a religion as applies only to Hindu or Sikh practitioners. Therefore, there is a strong relation between sub-articles 15(1) and 15(4). Furthermore, it is interpreted that sub-Article 15(1), as it provides fundamental right is superior to clause (4) recognised as an exception. This analysis was supported by the Supreme Court judgment on Thomas’s Case. The examined articles, although strongly connected, can be seen as independent from each other: citizen may enforce his fundamental right against the state regardless of provisions of sub-Article 15(4) and the state may conduct its discretion regardless of sub-Article 15(1). This results in a great contradiction of the two constitutional provisions, as citizen’s right of non-discrimination based on caste and religion may be legally violated by the state. (Padney, 1990, p. 75-80, 108-110)
3.2 Equality according to International Human Rights Law

Non-discrimination, equality before the law and equal protection of the law are foundations of the protection of human rights. However, even according to international interpretation of equality and non-discrimination certain distinctions between people are accepted. The Human Rights Committee agreed upon a definition of the discrimination specified in International Covenant on Civil and Political Rights, as “any distinction, exclusion, restriction or preference which is based on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status, and which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise by all persons, on an equal footing, of all rights and freedoms” (Office of the High Commissioner for Human Rights & International Bar Association, 2003, p.651). Therefore, it refers only to a distinction which would lead to violation of human rights and freedoms. It was additionally clarified that at times, in order to eliminate acts or circumstances of discrimination prohibited by the Covenant, state is required to take affirmative action, also known as a positive discrimination. Such differentiation is seen as a legitimate under the Covenant as long as it is needed to correct the discrimination. Nevertheless, as ruled by the Inter-American Court of Human Rights as well as the European Court of Human Rights, substantial reasons shall be submitted before the Court in order to justify a different treatment as a legitimate. The extent of measures assessing differentiation is narrowly limited, especially in the cases of discrimination based on gender or birth. Following Human Rights treaties deal with discrimination in public emergencies: Article 4 of the International Covenant on Civil and Political Rights, Article 27 of the American Convention on Human Rights, Article 15 of the European Convention on Human Rights, Article 30 of the 1961 European Social Charter and article F of the revised Charter of 1996. These provisions enable states to derogate from the obligations of the treaties, subject to strictly specified conditions. As India is a signatory to the International Covenant on Civil and Political Rights it is important to mention that Article 4(1) of the Covenant specifies that the derogatory measures must not involve “discrimination solely on the ground of race, colour, sex, language, religion or social origin”. (Office of the High Commissioner for Human Rights & International Bar Association, 2003, p.649). The United Nations clearly state that the purpose of the organisation is to respect the principle of equal rights and to promote and encourage “respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion” (Office of the High Commissioner for Human Rights & International Bar Association, 2003, p.635). Need for equality among the states and all their citizens is confirmed in Articles 2(1), 13(1)(b), 55(c) and 76(c) of the Charter. It calls for universal respect and observance of human rights and fundamental freedoms. (Office of the High Commissioner for Human Rights & International Bar Association, 2003, p.635). The right to equality before the law and by law characterised by the prohibition of discrimination is an essential principle of international law, leading to international peace and security and allowing full enjoyment of all human rights that States are obliged to ensure and respect. (Bell, 2004, p. 6-9)

3.3 Comparison of domestic and international interpretation of equality

Although Indian interpretation, as well as international, allow substantive equality, mentioning distinctions between people and a different treatment in their favour, the grounds for such affirmative action of the state differ in essential aspects. Article 15 (4) of the Constitution of India allows special provisions for the advancement of socially and educationally backward classes or for Scheduled Castes and Tribes. (Bakshi, 2009, p.26-29) Neither in this provision nor in the doctrine of classification is it clearly specified who can be regarded as the backward classes. The list of Scheduled Castes as well as the approximate distinction of the backward classes and areas have been assigned at the time of formulating the constitution. From that day, many disadvantaged people benefited from the reservation system and welfare policy, creating a so-called creamy layer. Nowadays, after following prolongations of the reservation system, these people, who are at times more well-off than the upper caste, keep receiving benefits deriving from their historically assigned backwardness. Moreover, it can be claimed that Scheduled Castes and Tribes as well as the doctrine of classification are based on the grounds such as race, social origin, birth or even religion, since the Scheduled Castes do not include non-Hindus. As found in international law, distinction on the base of the mentioned aspects is prohibited. Moreover, in the case of India, this situation may additionally strengthen and deepen the social differentiation. It is believed that reasoning the special provisions for people on their social status or name of their caste ensures the rightfulness of the historical divisions. Instead of softening social stratification it may assure the citizens, especially those of the upper caste, that people benefiting from such provisions are to be treated as unequal and backward. What may ensure them in such belief is that even persons who are far from being educationally or economically backward, are still treated as such, what was presented in the previously mentioned Thomas Case. It is argued that to liquidate caste divisions, the Government officials and the legislation should avoid using such classification terms themselves.   

As the common law is concerned, international treaties are not part of the law of the land as long as they are not legislatively incorporated in the domestic law. However, principles of international human rights law are a powerful persuasive factor and play a role in national judicial processes. Although it is desirable for the international human rights to be more widely applied, their part in removing ambiguity from national legislation, nowadays, is similarly important. It has to be kept in mind that national traditions, circumstances or needs may be an obstacle for unification of all national laws according to the principles of international human rights. (Anand, 1998, p.1-2) There are numerous domestic and international legal provisions guaranteeing the right to equality and non-discrimination in India. Moreover, domestic judiciaries have a professional duty to apply those laws with respect to international principles of the right to equality and non-discrimination. Thus, it seems that the problem does not lay in the lack of legal rules but in the interpretation and implementation of them. (Office of the High Commissioner for Human Rights & International Bar Association, 2003, p.678-679).
4. Situation in India

4.1 Inequality issues 

Dalits are considered as a disadvantaged group of the society as they are severely impoverished, exploited and under-educated, therefore, unable to claim their rights. They face discrimination and violence from both state and private actors. There are two main reasons of the violence, namely, the “untouchability” and preventing Dalit development and empowerment which are seen a threat to the upper caste entrenched status. The main cause of this situation is the state’s failure to fulfil its obligations of respecting, protecting and ensuring fundamental rights of all the citizens. (UN Committee on the Elimination of Racial Discrimination, 2007, p. 111)

What seems to be the greatest challenge to equality in India is that it is not the rule of law but the rule of caste that applies in a society and judiciary processes. Casteism can be portrayed as a form of corruption, as it is so deeply rooted in the mindset of judiciary and public administration officials, it overrules their professional allegiance. Although India upholds her argument that all possible legal measures to improve the situation have been taken, police statistics show that “over the past five years every week 13 Dalits are murdered, 5 Dalit homes (or possessions) are burned, 6 Dalits are kidnapped or abducted, and that every day 3 Dalit women are raped, 11 Dalits are assaulted and a crime is committed against a Dalit every eighteen minutes” (Narula, 2008, p. 27). The situation of Dalits in India may be also seen as a form of statelessness as they are deprived of the most fundamental human and citizen’s rights; they are denied membership in a political community. The legislation as well as caste system treat Dalits as outcastes. (Bayly, 2005, p.9-10) 

What also brought up a discussion within international human rights defendants was India’s government’s refusal to recognise caste system as a discrimination on the grounds of descent. (UN Committee on the Elimination of Racial Discrimination, 2007, p. 111)

Although there have been numerous similarities pointed out, many argue that caste system is a categorically different form of discrimination as the one based on race. The Indian government repeatedly underlined the distinct nature of the caste system, ignoring the fact that according to international law, mainly Article 1 of International Convention of the Elimination of All Forms of Racial Discrimination, racial discrimination is consistent with the discrimination based on the descent. (Bayly, 2005, p.4) What is strongly argued by international actors is that it is essential to clearly understand both, global and Indian point of view. The concepts of racism and casteism are being compared as they are both more than socio-biological phenomenon. It may be claimed that both dogmas are a colonial inheritance which nowadays act as a social construct. The debate over caste system being a form of racism newly raised on an occasion of United Nations conference on racism held in Duran in August 2001. The scope of Duran Conference was aimed against following seven characteristics of racism:  

· a socially constructed ideology; 

· founded on notions of superiority (or, inversely, inferiority); 

· directed against entire peoples; 

· on the basis of descent, ethnicity, colour, or physical characteristics; 

· manifesting violent expressions of hostility, including vicious and violent attacks, hate and bias; 

·  to perpetrate endemic social disadvantage; 

· and effect inter-generational injustice. 

The UN approach met a firm opposition of India’s government which claimed that the situation of Dalits in India is not a case of racism. On the contrary, it is argued that caste is based on descent and birth which is recognised by constitutional provisions of equality in Articles 15 and 16, the abolition of untouchability in Article 17, the temple entry in Article 25 and Scheduled Castes and Scheduled Tribes regulations in Articles 330-342. (Dhavan, 2001, para 7) 

Where rule of law functions in the shadow of the rule of caste, the gap between constitutional vision and social reality is disturbingly great. Broad legal framework guarding right to equality in India is believed to be almost completely under-enforced. Although it has been created to fight caste discrimination, the combination of democratic laws with the actual unequal system results in a frequent violations of constitutional intentions. (Bayly, 2005, p.8) Relying on the independence and self-fulfillment of the rule of law as well as believing in the neutrality of the state as a guard of the social justice appears to be an inaccuracy in India. The situation of Dalits has also proven the contrary to the generally prevailing assumption that it is an insufficiency of resources to be blamed for the economic disparities. The circumstances in India demonstrate that aggressive market reforms seem to fail to provide equitable development and reduce poverty. Moreover, the fact that Dalits, who are educated and economically developed, are still treated as “untouchables”, seems to prove wrong the assumption that the inequality in India may be fought by educational or economic measures. 
4.2 Recommendations:

The solution, which is promoted by numerous economists and human rights advocates, is to invest in agriculture and public services. It is argued that positive discrimination of Dalits shall be supported and expanded to sectors and areas currently out of reach. To sustain protective policies and constitutional principles, caste-conscious programmes should be implemented in education, housing and healthcare. On the other hand, obligation of a state to provide a substantive equality to all of its marginalised citizens is against the prevailing ideology of a free market economy. The social inclusion and protective programmes of the government are threatened by the free market principle as public functions are transferred to the private sector. (Narula, 2008, p. 44-47)

It should be underlined that India’s affirmative action through constitutional and legislative protection may be urged to have both, positive and negative impact on the disadvantaged community of Dalits. Although it is an essential legal foundation for social change, it may drag an attention away from de facto segregation, discrimination and abuses in reality. As the first step in improving the situation, it is important to monitor and test these already implemented formal mechanisms and their actual impact on protection of human rights in India. 

It is also argued that the reservation system results in a social portrait of Scheduled Castes as privileged, not disadvantaged and oppressed. (Narula, 2008, p. 44-47)  It has been proved that policies which seek to advance citizens, who are defined by the government as backward, ironically, influence perpetuating rather than eliminating caste divisions among Indians. 

Furthermore, it is claimed that even if the state would efficiently ensure the implementation of the law, it is not enough to bring such huge social change. It seems that the protective legislation divert attention from the situation of the society, postponing the creation of a real reform. It is believed that any affirmative action, even when properly and broadly enforced, will not remove prejudice unless it addresses the source of it. (Narula, 2008, p. 44-47)  In such complex process of transformation it is important to focus on eliminating discrimination and inequality not only in the legislation, but mainly in the social mindset which results in caste related abuses. 

Another challenge faced by India is the implementation of international human rights laws and mechanisms in order to achieve social change. International laws fully rely on the role of the state and their measures to enforce the legal framework. They base most of its strength in the right laws without taking into consideration special circumstances of the state, such as in  this case a particular interpretation of equality and historically accustomed social stratification. (Narula, 2008, p. 44-47)  What has been a mistake of the international organisations is that their interventions on situation in India were mainly limited to questioning legislative mechanisms of a state. U.N. and other human rights treaties’ bodies have now realised that it is important to require the evidence of efficiency in enforcement of the legislation, what additionally motivates the domestic institutions to investigate the implementation of the protective provisions. Moreover, the objective of international human rights is to promote universally applicable system of laws, which is, however, delivered and ensured by the state. (Narula, 2008, p. 49)  

Although the constitution as well as the whole legal framework of India emphasise abolishment of untouchability and other extreme injustices, as well as promote social, educational and economic advancement of scheduled castes, it does not abolish the caste system per se. This may be caused by the same aspects which ensure India in their decision to refuse the recognition of the caste system as a form of racism (Narula, 2008, p. 44-47) The position of India can be explained mainly on the grounds of religious and cultural heritage which is usually ignored by the observers from abroad. In caste-related discussions it is often omitted that the current caste system based on exclusion and violence is far different from the case in former times. It is important to remember that Hindu varna system has been repeatedly influenced and transformed by political and social developments. Before the colonial period formal distinctions were of little importance, as they were seen as a natural categorisation of the society according to the profession. (Bayly, 2005, p.2)  It is said that the assertions of caste have build in India a unique system of allegiances, which enables such great number of citizens, who are distinct by region, faith, language or economic status, to coexist. At the same time, however, caste principles lead to exclusion, disempowerment and maltreatment of the disadvantaged classes of the society. (Bayly, 2005, p.5) While discussing situation in India and forcing internationally accepted standards it is essential to notice that: “Caste is a dynamic and multidimensional reality of Indian life, rather than an orientalist fiction or monolithic cultural code” (Bayly, 2005, p.6). Surely, nowadays caste is seen in India and outside as a source of dehumanizing inequalities and social divisions, a system of oppression. It is, however, necessary to understand its true value and effect on Indian life. Understanding the mass, diversity and complexity of the society, as well as portraying the caste system or Hindu varna as a cultural heritage of India, may explain how complicated and long-lasting the social transition of the Indian mindset can be.

It is argued that caste system survived as it provides social, political and economic privileges to the powerful part of the society. It is believed that untouchability is not there to exclude a group of people but to ensure upper-caste benefits. Thus, the whole social stratification, as well as assignation or denial of rights are based on the relationships between the castes. Therefore, it is not crucial to ask who is the subject of discrimination; the essential question is to determine who benefits from it. It seems that legal measures will not be effective unless the social mindset is confronted.  (Narula, 2008, p. 44-47)  

What seems to be a final finding is the insufficient, or even undermining role of the law in a social transition. It can be claimed that so-called apartheid in India is based on the two main pillars: inefficient protective actions of the state and mindset of the society denying social inclusion and equality. Therefore, the equality strategy in India should include both, a remedy to the effects of discrimination and elimination of the discriminatory mindset.

Conclusion: Is change possible in India?

It has been proven that there are various aspects of equality and that the one in India may be seen as a special and complex case. Although India is known as the biggest democracy, proud of their egalitarian values, it has a long-lived culture of social stratification. Therefore, what does the right to equality mean in India? Even though it is stated in the constitution, religious and cultural heritage of the country influence its interpretation. Equality in India is a substantive equality, which recognises differences and distinctions between citizens and looks beyond the fairness of formal equality. According to this concept, identical treatment is not an equal treatment as circumstances and people differ, so respectively, diverse treatment shall apply. 

What are the basis of the caste system within Indian society? For over 2000 years, India has developed a social structure known as the caste system. Originally, based on Hinduism this dogma had nothing to do with social exclusion or untouchability, as it was seen as four divisions of a society, all complementary and equal to each other, and all essential to fulfil Hinduism as a whole. Therefore, it is argued that it is not social stratification, which is so deeply rooted in the Indian culture, but its by-product; untouchability, that needs to be abolished. The Hindu faith combined with the substantive interpretation of equality influenced the government’s decision to remove the barriers to development of the disadvantaged groups by implementing protective policies and reservation system. 

What national and international laws are there to ensure the right to equality? Apart from constitutional fundamental rights, India implemented the policy of reservation based on quotas in education, government jobs and government bodies, The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989 and several cells and commissions guarding implementation of these laws. India is also signatory to numerous international conventions. Nevertheless, although the domestic and international laws apply, India’s government failed to ensure just and complete enforcement of these provisions. 

What is the difference between Indian and international interpretation of the right to equality? Although international human rights allow substantive equality, they do not mention classification based on descent. Moreover, international organisations rely on the state to enforce and ensure applicable rights. The situation in India resulted in immense debate and disapproval from the international community, followed by numerous appeals and recommendations to the Indian government. Subsequently, there has been national debate concerning the nature of caste based discrimination. The Indian government, portraying it as an internal matter, argues against and refuses intervention by the United Nations and other international organisations and countries. This disagreement derives from two different approaches and interpretations of the situation in India and the applicable equality. The government’s positive discrimination against Dalits followed by the protective measures aimed at their social economical and educational development are frequently criticised. This is not only for their unjust enforcement, its efficiency and impact on society are also doubtful. The reservation system which was at first planned to take only 10 years has been repeatedly postponed. Moreover, due to uneven distribution of the protective measures, the issue of the creamy layer and confusion over the assigned backwardness arose. 

Is change possible in India? It is noticeable that change in India is necessary and is possible unless Indian and international strategy remain untouched. Firstly, it is important for the international observers to accept and respect Indian culture and religious reasons behind the caste system. At the same time, international human rights should act beyond and not rely solely on the state’s responsibility to enforce the law. Moreover, it has been proven that recent protective measures, especially reservations, are insufficient or have even become grounds to deepen the social stratification and caste related detestation. Failure of up-to-date measures may be a reason for the Indian government to accept assistance and consent to new approaches, which have been proposed by international organisations. Furthermore, enforcement of the laws is impossible as judiciary officials are strongly influenced by the caste prejudice. Therefore, it is essential to transform the strategy while addressing the source, not the subject of discrimination. In such a complex process of social transformation, it is important to focus on eliminating discrimination and inequality not only in the legislation, but more importantly in the social mindset which results in caste related abuses. As the upper caste must be educated concerning the wrongness of untouchability and inequality, at the same time the awareness of human rights among Dalits and other backward classes must be increased. It is, hence, possible to establish international human rights standards in India, while demolishing the odious by-product of the caste system. However, it must be remembered that varna, in its purest form, as a religious and cultural heritage, should remain intact, since India, as Hindustan, should be protected from complete westernisation. 
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Appendix 1: 

Questionnaire sent to numerous non-governmental organisations (NGOs) across India, related to the efficiency of the legal system.

On May 11, 2009 the following questionnaire was sent to over hundred e-mail addresses of various NGOs across India. The contact details were partly received from a local human rights oriented organisation SICHREM (South Indian Cell for Human Rights Education and Monitoring), as well as collected from the national NGO websites. The questionnaire was seeking to find out about the cooperation between Indian NGOs and the government, as well as their views on law implementation related issues. 

Although, the organisations were additionally approached via telephone, until this date, no response has been received.

Right to equality – efficiency of the legal system in India

India, called the biggest democracy in the world is also known as the world’s longest surviving social hierarchy. Even though the right to equality is seen as a foundation of Indian democracy, the caste system and constant discrimination of its lowest, disadvantaged “backward classes” are still a great challenge of India’s society and its leaders. This study has been conducted to evaluate the role of India’s government and legislation in order to improve the situation of backward classes and reduce caste discrimination. The questionnaire contains three parts: General, Your Work, Efficiency of The Legal System. As the relevant NGO’s are the ones who daily deal with human rights violations and governmental action against them, your contribution will be highly appreciated.  
I. General

In this part you are requested to provide general information concerning your organization.

1. Name of the organization

………………………………………………………………………………………..

2. Year of establishment

………………………………………………………………………………………..

3. Area of practice

……………………………..........................................................................................

4. Geographical area of practice

………………………………………………………………………………………...

II. Your work

In the second phase of questions, you will be asked to specify the area of your work and its relevance to the study. If the given choice of answers does not satisfy your needs or you wish to explain your answers, feel free to provide any additional comments. 

5. What percentage of cases that you work on are related to caste discrimination?

………………………………………………………………………………………………………………..………………………………………………………………………

6. What kind of human rights violations do you usually handle?

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………..…………………………………………………………………..
7. What kind of legal violations do you usually handle? Underline only one answer.
a. International Conventions  
b. Constitutional Law

c. Labour

d. Education

e. Reservation System

f. Combination of all of  the above

Explain:……………………………………………………………………………………..………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………..……………………………………………………………

8. How do you judge your organisation’s cooperation with the government regarding fighting inequality issues? Underline only one answer.
a. Sufficient

b. Improving

c. Worsening 

d. Insufficient

Explain:……………………………………………………………………………………..………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………..…………………………………………………………….
9. What percentage of your complaints/cases was efficiently managed by the relevant government institutions?

…………………………………………………………………………………………………………………………………………………………………………………………

Which institution was the most effective?

………………………………………………………………………………………....................................................................................................................................................
III. Efficiency of the legal system

In the third most important part, you are requested to express your feelings and share your experience and knowledge concerning involvement of the Indian government in fighting against inequality. If the given choice of answers does not satisfy your needs or you wish to explain your answers, feel free to provide any additional comments.

10. Based on your experience and knowledge, what do you find as the most significant reason for violations of the right to equality? Underline only one answer.
a. Insufficient legal system

b. Society accustomed to the structure and caste system

c. Insufficient number of aid programmes

d. Omni-present insufficient knowledge on human rights

Explain:………………………………………………………………………………….. ………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………..…………………………………………………………………..
11. Based on your experience and knowledge, what do you think is the best solution to the caste discrimination problem? Underline only one answer.
a. Strengthen legislation

b. Educational programmes aimed at improving awareness of human rights and equality rights applying in India

c. International aid

d. International pressure on the government to guard implementation of existing laws

Explain:………………………………………………………………………………….. ………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………..…………………………………………………………………..

12. Based on your experience and knowledge, which acts related to the right to equality need improvement? Underline only one answer.
a. The Constitution of India
b. The Scheduled Castes and Schedule Tribes (Prevention of Atrocities) Act

c. Protection of Civil Rights Act

d. International Conventions
e. Other, namely:………………………………………
Explain:…………………………………………………………………………………..………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………..…………………………………………………………………..

13. Based on your experience and knowledge, what is the main reason of India’s failure to comply with national and international laws on equality and non-discrimination? Underline only one answer.
a. Loopholes in legislation
b. Society accustomed to the structure and caste system

c. Insufficient work of institutions guarding the implementation of laws

d. Discrimination by the police and government officials

e. Other, namely……………………………………..
Explain:…………………………………………………………………………………..………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………..…………………………………………………………………..

14. Do you find the reservation system, relying on quotas, sufficient?

Yes / No

Explain: …………………………………………………………………………………….
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
15. Do you find the reservation system, relying on quotas, consistent with the right to equality?

Yes / No

Explain:…………………………………………………………………………………..………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………..…………………………………………………………………..

16. Do you find work of the appointed government institutions (e.g. The National Commission for Scheduled Castes and Scheduled Tribes) efficient?

Yes / No
Explain:…………………………………………………………………………………..………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………..…………………………………………………………………..

17. Do you feel the government of India does enough to reduce caste division and to protect the disadvantaged classes?

Yes / No

Explain:…………………………………………………………………………………..………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………..…………………………………………………………………..

Thank you for your contribution

Appendix 2:

A summary of the series of informal interviews with Dalit community in the rural areas of Karnataka with assistance of Sanchaya Nele - a Dalit oriented, non governmental organisation, May 29, 2009, Anekal, Karnataka
On May 29, 2009 the author of this study together with two persons, responsible for translation and filming of the event, went to the village of Anekal, Karnataka (South India). This field work and sets of various interviews have been conducted in order to understand the mentality and true reality of Dalits in India. After arriving in Anekal, the team was welcomed by members of the Dalit oriented organisation, Sanchaya Nele. They proceeded to the office of the organisation, were they were introduced to the scope of work and the main issues dealt with by the organisation. The debate was mainly carried on between the co-founders of the organisation – Ms. Yashoda and Mr. Vijay, and the interviewer – author of the study. Numerous issues, such as social and cultural awareness, political representation and discrimination among Dalits of the region of Anekal were discussed. All conversations were carried on in a regional language – Kanadda. Therefore, presence of the translator was essential. From Anekal, the team in assistance of the organisation members, proceeded to the village of Anganwad. A meeting with the village Dalit community was set in one of the houses. Most of the villagers present at the time were women, as their husbands were gone to work. As Sanchaya Nele has been working with these people for over three years now, the awareness of their human and political rights was surprising. For over an hour the group discussed  the rights and discrimination of Dalits. Afterwards, the team proceeded to the second destination – Buklagana. This small habitation is completely separated from the main village of Anekal, as there are no roads to connect the two. As access to the main village is extremely limited, there are no shops, pharmacies or schools available in a reasonable distance, the whole community is excluded from a civilized life of Anekal. The villagers live off money earned on collecting wood from the forest. Sanchaya Nele has worked there only for the last few months. Therefore, these people are not as aware and sure of the dreams they could accomplish unlike those interviewed in Anganwad. The only issue argued by this community was their separation and careless passive position of the government. As they did not interfere with upper caste living in Anekal, they were not aware of the caste discrimination against them. Abounded by the upper-caste governance of the village, they were helpless and hopeless, with no plans of improvement. 
Visiting these two villages has shown different aspects of caste based discrimination and various attitudes of the people subjected to it. It was a great experience which allowed to research the issue by getting to know its roots – the Dalits themselves. Unfortunately, as the access to electronic devices was limited, not the whole event, but only essential parts of the interviews, have been recorded. 
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Meeting with the members of Sanchaya Nele in the organisation’s office in Anekal





Village of Buklagana





Meeting with the Dalit community of Buklagana
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