From Ankara to Brussels

Problem statement:

Will the recent changes in Turkey’s national Asylum Law, lead Turkey to be in line with EU Asylum law?
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Introduction

Enlargement of the European Union (EU), and accession of Turkey in particular, has gotten a lot of attention in the public debate the last years. Arguments and ideas on immigration, integration, Islam, globalisation and terrorism have sometimes been linked together to its accession in a controversial way in this debate. Some politicians and analysts have claimed that the possibility of Turkey’s accession has led to a “No” in different national referenda on the European Constitution. 

While on an exchange program in Turkey, fulfilling an internship at the national office of the United Nations of High Commissioner for Refugees (UNHCR) in Ankara, this debate had recently started. I got interested in the discussion on the accession of Turkey. Some of the arguments against Turkey’s accession concerned its human rights record. During my work at the UNHCR I witnessed one very interesting aspect of Turkeys practice on human rights, its asylum policy. 
Within this broader context of the debate on Turkey’s accession, this small but important aspect will be looked at in this paper. This exercise serves as an example on the way the Turkish government, as a candidate state, acts to fulfil the criteria laid down for accession by the European Council. The main question that rises, and will be explored, is if the recent undertakings of the Turkish government to bring its national asylum law in line with the European Union’s practice, will lead to meet the European Union’s requirements on asylum law. 
In 2004 the European Council decided accession negotiations with Turkey could be opened. This gave Turkey its first consolidated step towards Brussels. As any accession candidate, Turkey has to meet the criteria set out by the European Council, the so-called Copenhagen Criteria. In order to answer the before mentioned main question, the European Council’s criteria for accession will be described in chapter one. Special attention will be given to the requirement of acceptance and embodiment of the acquis communautaire. 
In chapter two Europe’s history on asylum will be described in a short way. This is necessary to understand why the regulations and directives on asylum have been introduced, and what forms the basis of their content. At the same time it gives an overview on what exactly Turkey needs to take over and implement. Attention will therefore be given to the existing directives and regulations concerned directly with asylum in the European Union member states.  

In chapter three the actual embodiment of the acquis communautaire by Turkey will be discussed. What existing laws and practices have been changed recently to align to the acquis communautaire? For this purpose Turkey’s National Plan and implementation en Process will described. 

In the final chapter conclusions will be drawn. The main question if the recent changes in Turkey’s national asylum law will lead Turkey to be in line with EU Asylum law will be answered.
1.
Requirements for accession
On 17 December 2004, The European Council in Copenhagen decided, on the basis of a report and a recommendation from the Commission, to open accession negotiations with Turkey at the end of 2005 (European Commission report, 2004). The Commission decided that Turkey was ready and able to start making adjustments to its national laws, and that its economy was heading towards meeting the standard to compete with the other European Union member states (European Council Decision on negotiations, 2004). This consolidated Turkey’s first step towards Brussels. As any accession candidate, also Turkey has to meet the criteria set out by the European Union the so-called “Copenhagen Criteria”. 

In Articles 6(1) and 49 of the Treaty on the European Union the principles of membership are laid down. Any aspiring country must meet these principals. During the European Council in 1993 held at Copenhagen more detailed criteria where drawn. At the later Madrid Summit of 1995 these criteria were further elaborated upon. (http://europa.eu/scadplus/glossary/accession_criteria_copenhague_en.htm)
The criteria for European Union membership require that a candidate country has:
-stable institutions to guarantee democracy, the rule of law, human rights and respect for the protection of minorities (political criterion);
-a functioning market economy and the capacity to cope with competitive pressure and market forces within the European Community’s internal market (economic criterion) and;
-the ability to take on all the obligations of membership, that is the entire body of the EU law and policy known as the acquis communautaire, and adherence to the aims of the political, economic and monetary union (Acquis Criteria). (Copenhagen Council 1993)
Thus, a very important part of the enlargement process is the acquis communautaire. Besides meeting the general criteria for example on democracy, a candidate states has to embody, or to take over, and implement the European Union’s acquis. In this case the rules on asylum have to be implemented. 
What is understood to be the acquis communautaire? The EU acquis can be described as all the EU law and policy in existence up to the present day. That is all the treaties, directives, regulations, decisions and jurisprudence. 
The acquis is a result of the European Union being a body wherein states agree to co-operate in several fields. (Treaty on the European Union, 1992). To achieve such a co-operation a set of rules are necessary. 
To help candidate states in their accession undertakings, all of the EU laws are accumulated in a paper that is divided into many chapters on the different parts of the acquis. (Acquis Communautaire). On the basis of this paper, negotiations between the EU and the candidate states can take place. For Turkey for example such a paper on the acquis is divided in 35 chapters. (Accession Recommendations to Turkey: Com/2004/0657/Final Report). The chapters include areas as financial and budgetary provisions, national institutions and other issues. Each chapter covers an area of interest. They are divided into three sections that can be compared to the pillars of the EU. 
This concept of pillars is used to distinct between the so called policy areas of the EU.  

The policy areas are the communitarian domain in the first pillar, the area of foreign affairs and security in the second pillar, and police and justice cooperation in the third pillar. (The Treaty of Maastricht).  When looking at asylum law, one has to look at the first pillar. It was moved there from the third pillar with the agreement on the Amsterdam treaty on May 1, 1999.  Before the treaty of Amsterdam member states had to be unanimous in their decisions on asylum within a decision-making process that can be characterized as being inter-governmental. In the first pillar the Commission alone has the right of initiative that is the right to propose legislation, in this case on the topic of asylum (The Amendments to the Treaty on the European Union by the Treaty of Amsterdam, 1999). That means that nowadays the European Council can make final decisions on matters of asylum by agreeing (or not) on the proposals of the Commission by qualified majority voting making it easier to achieve an agreement. The European Parliament has the right of co-decision in this field. The importance of all this lays in the speed of the development of the acquis on asylum. With decision making on the basis of codecision, a body of rules on asylum can obviously be achieved much faster as when deciding on the basis of unanimity as was required in the third pillar.
With the before mentioned Amsterdam Treaty the establishment of an “area of freedom, security and justice” was provided. It has given the European Union new possibilities to develop legislation on asylum. With that a common European asylum policy became a real possibility.

The candidate states have to adapt or implement all of the points which have been laid down in law. When it comes to asylum, many candidate states are not familiar with the policies or the process that is needed to achieve a regular asylum system as known in the large parts of the EU. Therefore the implementation of the acquis is high on the accession agenda. Candidate states have to make adjustments to their national laws concerning asylum, as is also the case in Turkey.

The criteria for the accession to the European Union are clear, Turkey has therefore analysed its national laws on asylum closely and compared them to the relevant European Union’s acquis. Turkey’s special status within the international asylum protection arena must be looked upon in order to understand the difficulties it can find on its road to alignment in this field.
Therefore, the trajectory that has brought Turkey to where it is now on the asylum spectrum is just as relevant if one is to understand its position.
1.1
Turkey 

The modern state we know today as Turkey is not that old, it’s the successor to the Ottoman Empire, and was for centuries the only Islamic power in Europe. Mustafa Kemal Atatürk established the Republic of Turkey after the Turkish Wars of Independence. He then led the country trough a set of reforms heading more towards European culture and a Western way of governance. (http://www.turkishembassy.org/index.php?option=com_content&task=view&id=57&Itemid=235)
Turkey’s first application for associate membership in the European Economic Community dated from September 12, 1959, and on December 12, 1963 the so-called ‘Ankara Agreement’ was signed. This agreement was to integrate Turkey into a custom union with the EEC whilst acknowledging the final goal of membership. (Ankara Agreement, 1963)Application for EU membership came in 1987. However, in 1989 the Commission gave a negative opinion on this application due to the political and economic situation in Turkey; the situation between Greece and Turkey and also the relation with Cyprus.
The relation with Greece and the situation in Cyprus changed with the years and in December 1997, the European Council in Luxembourg confirmed at the highest level Turkey’s eligibility for accession to the EU and decided to draw a strategy to prepare Turkey for accession. (European Council Report on Turkey’s accession plan, 1997)
In addition to this and taking into consideration the Copenhagen Criteria Turkey has to meet, the  several points of the acquis - like the Justice and Home Affairs- could become Europe’s backhand in keeping negotiations open without giving Turkey full membership. When looking to the acquis on asylum; it could be said that Turkey pointed out the differences between the European Laws on Asylum and the national Turkish laws on the matter. 

The asylum system in Turkey is not on the same level as the system of most member states of the European Union. In the field of asylum, Turkey has a distinct position when compared with EU Member States. Although Turkey signed the 1951 Geneva Convention regarding the status of refugees, and its 1967 New York Protocol, it choose to exercise the option to limit the 1951 Geneva Convention’s application to persons who became refugees as a result of events occurring in Europe (Geneva Convention, Art. 1 B (I)). As result of this geographical limitation (reservation), Turkey only grants refugee status to people coming from Europe, and giving a ‘temporary status’ to the ‘asylum seekers’ who are non-European The temporary status give legal stay up to the moment the UNHCR Branch Office Ankara resettles the asylum seeker with such a status to third countries. All this according to Article 3 of the Turkish Regulation on this matter, dated 30 November 1994. This option is in principle not in contradiction to international law since it is offered by the Convention, itself. But it will be shown that it is in contradiction with EU law.
1.2
Accession requirements on Asylum
Taking into consideration Turkey’s application to join the EU, and the criteria it has to fulfil, the question arises which points on asylum Turkey has to take over? The acquis is more or less clear, yet the policy to bring these into effect were lacking.
The Tampere Summit has given an answer. The European Council came together on a special meeting on 15 and 16 October 1999 in Tampere. This meeting was set to foster the before mentioned creation of an area of freedom, security and justice as envisaged by Title IV of the Treaty establishing the European Community. The European Council sent a strong political message to underline the importance of this objective and has agreed on a number of policy orientations and priorities which had to bring its actual goal a reality. On asylum there was the need to develop one common EU asylum policy that included a clear cooperation in the different relevant fields. (Copenhagen Council, 1993; The Copenhagen Criteria)
Milestones of this meeting were the before mentioned goals, the aim to establish a Common European Asylum System, in which the right to seek asylum is assured by including the Geneva Convention. Such a system must-in short terms- give the assurance about which state is responsible for the examination of the asylum application, the standards for a fair and efficient asylum procedure, and a clear set of rules determining the recognition and content of the refugee status (the 1951 Geneva Convention on Protecting Refugees). Another milestone was the building of a system for identification of asylum seekers (Eurodac), in order to control and identify the asylum flow. This to keep in line with the agreements based on the idea that every member state should process an asylum application if the asylum seeker entered Europe via its territory first. Furthermore, the importance of co-operating with other international organizations was stressed as needed to achieve a common asylum system.

The Tampere meeting put clear the field of co-operation on asylum. It was the decided that the Council should bring out a report on its implementations on the matter. 
Five years later the “The Hague programme” (adopted in November 2004 by the heads of States of Government), acknowledged the achievements of the Tampere programme and from that gave further policy aims for the future (The Hague Council of the European Union, 14292/04, 4/5 November 2004). This programme can be considered to be the second part of the Justice and Home Affairs agenda which began in Tampere. The programme consists of a series of political and policy statements designed to set out the mandate for further action in the area of Justice and Home Affairs policy. It is essentially the political signal from the Member States to the European Commission as to what actions it should take, what proposals are to be given priority and where the limitations/boundaries of competence should be. (The Hague Program, 2004). The Hague program builds on the measures already outlined in the Tampere Program – proposing timetables, deadlines and additional measures as well as focusing on new areas and new initiatives. According to the aims set out in Tampere, the achievements reported by The Hague programme on the four main instruments of asylum were important because it proves the goals were reachable and thus becoming a more important point of the acquis in addition to accession to the EU.

The four main legal instruments on asylum – the Reception Conditions Directive, the Asylum Procedures Directive, the Qualification Directive and the Dublin Regulation  were all decided upon for the purpose of the general objective: to reach a common European Asylum system.
-The Dublin Regulation Council Regulation (EC) No 343/2003 of February 2003 contains clear rules about how to determine which Member State is responsible for assessing an application for asylum. The personal preference of the asylum seeker for a certain Member State is not leading. the claim is to be processed in the Member State the played the largest role in the receiving of the asylum-seeker, that is the Member State on which territory the asylum seeker first set foot. In other words, the Member State where the asylum seeker entered the Union illegally, or the Member State that the provided a visa, is responsible for the process of the asylum application. It is an important instrument for the prevention of multiple demands or so-called asylum-shopping.
-The Reception Conditions Directive (2003/9/EC) guarantees minimum standards for the reception of asylum-seekers, including housing, education and health.
-The Qualification Directive (2004/83/EC) contains a set of criteria for qualifying either for refugee or subsidiary protection status and sets out what rights are attached to each status. Significantly, the Directive also introduces a harmonised regime for subsidiary protection in the EU for those persons who fall outside the scope of the Geneva Convention but who nevertheless still need international protection, such as victim of generalised violence or civil war. This is of increasing importance as the number of persons in need of this type of protection is growing both in Member States and on a worldwide scale.

As Guardian of the EU Treaty it will be the Commission’s first task to ensure that transposition of the Directives takes place accurately and in time and to monitor and report on what has been done. 
As described above, the acquis communautaire has to be embodied by the candidate state. In the next chapter the part of the acquis concerned with asylum and the regulations will therefore be discussed. That way it can be made clear to what set of European rules Turkey needs to align its national law and practices.
2. 
European acquis on asylum
To fully understand the main features of the acquis in asylum it is necessary to touch upon its history shortly. After that the directives and regulations will be described, as to lay down what Turkey has to take over.
2.1 Towards one European Asylum Law
Refugees and asylum-seekers have been with us since the beginning of mankind. The title ‘refugee’ and its current concept were not used before the First World War (WW I). Throughout human history, people have fled to escape wars, oppression, hunger and natural catastrophes (Ruthström-Ruin, 1993, p.15). However, the history of refugee law and of organized international efforts to assist refugees is comparatively short. Not only up to recently have refugees become a concern of governments and a problem between states. Crossing each others borders was during certain historical periods totally unrestricted. Since WW I this has changed, when for security reasons European States where restricting the admission for foreigners. Due to the high unemployment after the WW I the restrictions were kept in force. In this framework, it became difficult for refugees to find a safe haven and to support themselves. Many depended on private charities for their survival since there was no governmental or international assistance available (Ruthström-Ruin, 1993, p.15).

The chaotic aftermath of the WW I, the collapse of the Russian imperial regime in 1917, the disintegration of the Austrian and the Ottoman Empires and the ensuing civil war, uprooted millions across Europe and Western Asia. Europe itself became according to Kushner the “centre of migration” (Kushner, & Knox 2001, p.9). The rearrangement of the European borders produced a wave of refugees going in all directions and pouring into Western Europe (Smyser, 1987, p.5). With an estimated total of 9.5 million in 1926, the refugee crisis of the post- WW I years reached a magnitude unprecedented in European experience (Zolberg, 1989, p.18-20). In Europe it was soon realized that the problem needed a more common humanitarian response and more international efforts had to be made. 
The creation of the League of Nations after the war gave birth to the notion of an ‘international community’ and also to the recognition that the States collectively had the responsibility to provide refugees with protection and seek solutions to their problems. Between WW I and the Second World War (WW II), political and legal cooperation between European states developed largely, also with respect to refugee law, within the framework of the League of Nations and related bodies (“European Consultation on Refugees” 1993, p.55).

The first concrete step of the European states towards solving the refugee problem emerged as a creation of an international agency for refugee aid under the auspices of the League of Nations, the ‘High Commissioner for Refugees’, in 1921 which was led by Fridtjof Nansen, the creator of Nansen passports for refugees. The creation of the agency was intended as a temporary/ ad hoc measure which was going to be dissolved as soon as the specific refugees had returned to their home country or had been resettled (Ruthström-Ruin, 1993, p.16).

With the outbreak of the WW II in 1939, the whole ad hoc structure of international refugee legislation came to an end. The interwar period was characterized by chaos, uncertainty, confusion and hesitation about refugee policy. However this period brought significant steps in the process towards acceptance and protection of refugees. During this period increasing understanding that a request for protection, or a refugees’ status was legitimate, and thus created by events beyond the control of the asylum seeker, started to spread. Moreover; there was an increasing understanding that no forced repatriation should take place to an area where the refugee would suffer persecution; that the most urgent physical needs of new arrivals should be met, and that a coordinated policy was essential too for the concern of the refugee (Smyser, 1987, p.7). 

It can be said that under the pressure of subsequent events the way to a more universal protection regime was opened in the aftermath of the WW I. The experience of seeing the effects of war from such an up close and personal situation in Europe gave an overall understanding of the need for a universal recognition of the refugee.

In addition to all these constructive developments, also pressure for a universal definition of a ‘refugee’ gathered momentum after the WW II, and as consequence more precise criteria emerged. This is evident first in the Constitution of the International Refugee Organization (IRO), then in the Statute of the Office of the UNHCR, and finally in the provision of the 1951 Convention relating to the Status of refugees, which emphasized the ‘cause of flight’ (Goodwin-Gill, Guy S,1996,p.6). The total number of Europeans displaced during the six year of the war, 1939 to 1945, was around thirty million. At the same time, additional refugees were being generated by postliberation conflicts, such as the civil war in Greece between communist participants and the returning royal government; and clashes among countries of Eastern and Southern Europe (Zolberg, 1989, p.21).

The 1951 Convention was intended to clear up refugee problems after the war. For this reason, it was limited by a date line and only applied to persons fleeing persecution as a result of events before 1951.  Since 1951, many states in fact have adopted the refugee definition as criterion for the grant of asylum, and as the sole criterion for the grant of the specific, limited but fundamental protection of ‘non-refoulement’ (Goodwin-Gill, Guy S, 1996, p.6). This principal which has become a norm of customary law means avoidance of sending a person to the place where he/she will face persecution. Article 33 of the 1951, Geneva Convention, which prohibits refoulement, is the basic safeguard for the protection of refugees. However, as customary norm it is also binding universally on all States irrespective of their assent to the Geneva Convention. Furthermore, its application was extended to persons who present themselves at the frontier of the receiving country (and hence have not yet entered its territory) with the 1967 Declaration on Territorial Asylum (Art. 3 I), which became widely implemented by Western European States ( cited in Weis P., Human Rights and refugees, 1971).  We can say that during the post WW II period, the Statute of the UNHCR and the 1951 Convention emerged as the institutionalized elements of a more universalistic regime. A step towards one unified need for asylum law was set out during this period.
2.2
Instruments of the European Union

Thus, when looking back on the trajectory that asylum laws has gone through its understandable that the European Council has come up with instruments that safeguard these cooperation agreements. One of the legislative instruments of the EU is stated in the Article 251 of the Treaty of Rome, the so-called codecision procedure. This is where the constitutional instruments; Regulations and Directives are adopted. (Craig, P., de Búrca, G Craig, P. 2003, p.145) 
Regulation

An EU regulation has a general scope, and is obligatory in all its elements and directly applicable in all Member States of the European Union. Any local laws contrary to the regulation are overruled, as EU Law has supremacy over the laws of the Member States. New legislation enacted by Member states must be consistent with the requirements of EU regulations. For these reasons regulations constitute the most powerful or influential of the EU legislative acts.
Directives

A directive is a legislative act of the European Union which requires member states to achieve a particular result without dictating the means of achieving that result. It can be distinguished from European Union regulations which are self-executing and do not require any implementing measures. Directives normally leave member states with a certain amount of leeway as to the exact rules to be adopted. Directives can be adopted by means of a variety of legislative procedures depending on its subject matter.

The regulations and directives on asylum were laid down as future aims at the Tampere meeting. They were drawn by the Commission and negotiated upon by the Commission and the member states in the years after that. They were put into force more or less within the time limits set at the Tampere meeting (The Council, 5 November 2004, 14292/04, Presidency Conclusions, considerate 15). 
The Asylum Procedures Directive on minimum on procedures in Member States for granting and withdrawing refugees’ status, (2005/85/EC, December 1, 2005) will ensure that throughout the EU, all procedures at first instance are subject to the same minimum standards. Both accelerated and regular procedures provide the same safeguards for applicants – for example, the right to be invited to a personal interview – as well as the basic principles and guarantees relating to interpretation and access to legal aid. The Directive also introduces the obligation for all Member States to ensure an ‘effective remedy before a court or tribunal’ and such judicial scrutiny goes well beyond the above mentioned standards. In this regulation the minimum guarantees for asylum procedures are drawn. What it basically states is that all the procedures on asylum have to be unified. The way of dealing with an asylum application in a Member State should not divers from the other States; there must be at least a standard. 
Council Directive 2004/83/EC on minimum standards for the qualification and status of third-country nationals and stateless persons as refugees or as persons who otherwise need international protection contains a clear set of criteria for qualifying either for refugee or subsidiary protection status and sets out what rights are attached to each status. Significantly, the Directive also introduces a harmonised regime for subsidiary protection in the EU for those persons who fall outside the cope of the Geneva Convention but who nevertheless still need international protection, such as victim of generalised violence or civil war. The number of persons in need of this kind of protection is increasing in both Member States and on a worldwide scale. 

Council Regulation (EC) No 2725/2000 of 11 December 2000 concerning the establishment of ‘Eurodac’ for the comparison of fingerprints for the effective application of the Dublin Convention. In order to achieve a controllable asylum system and to apply the Dublin Convention, the need for a data base system very important. All the member States have to be connected to this databank. Here the fingerprint of any asylum seeker that enters The European Union will be kept. The main aim of the Dublin Convention; prevent double applications, would be therefore reachable.
Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the event of max influx of displaced persons and on measures promoting a balance of efforts between Member States in receiving such persons and bearing the consequences thereof. Member States have to be able to give protection to temporary displaced persons without looking at their minimum asylum quota, when the situation asks for it. When in a war or civil war in a region, results in an unexpected influx of displaced persons, the Member States are obliged to give protection and bear the consequences thereof.

Council Regulation (EC) No 343/2003 of February 2003 establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum application lodged in one of the Member State by a third-country national (Dublin II) 

In addition to the Dublin Convention, the Revision there of in 2003, and to prevent the double application, this Regulation establishes a criteria and points out the mechanisms (Eurodac), for the determination of the responsibility of a Member State when an application is lodged in another Member State by a third country national.
Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the reception of asylum seekers, including housing, education and health.
In order to achieve the implementation of all these Regulations, Turkey has not only the need to adjust its National laws on asylum but also its internal infrastructure, saying it would mean Turkey has to create several place where it can receive and house the asylum seekers.
Now that the content of the acquis on asylum has been described, the activities of Turkey to take over this body of rules will be looked upon in the next chapter. Also the effort of the European Union to assist candidate states, in this case Turkey, on their way to becoming members, will be discussed.
3.
Process and implementations
At its meeting in Luxembourg in December 1997, the European Council had decided that the Accession Partnership would be the key feature of the enhanced pre-accession strategy, mobilizing all forms of assistance to the Candidate Countries within a single framework. It was then decided that such Partnership (which shall contain priorities on which accession preparation must concentrate in addition to political and economical criteria’s and the obligations of a Member State) as well as a national program for the adoption of the Acquis, had to drawn up, with previous European Council conclusions as basis. (Council Decision of 8 March 2001)
In line with this approach, the EU targets its assistance towards the specific needs of each Candidate so as to provided support for overcoming particular problems in view of accession.  Although financial assistance was totally or partly blocked since 1980, the Commission proposed on 26 July 2000, a regulation for the establishment of a single framework for coordinating all sources of the EU financial assistance to Turkey during its pre-accession. This Framework for Turkey is modelled on the Regulation for the 10 Central and Eastern European Candidates (EC: Council Regulations, 1998).

On 8 March 2001, the EU adopted the accession Partnership for Turkey based on the regular rapport (2000) for the progress of Turkey. The Partnership set out the priorities, principles, intermediate objectives and the conditions decided by the Council. The Purpose of the Accession Partnership is defined as to:

Set out in a single framework the priority  areas for further work identified in the Commission’s 2000 regular report on the progress made by Turkey towards membership of the European Union, the financial means to help Turkey implement these priorities and the conditions which will be applied to that assistance.

The Accessions Partnership also states that it is expected that Turkey, based on this Accession Partnership, adopts a national program for the adoption of the acquis before the end the year. The intensification of EU relations with Turkey and the growing emphasis put on the external action in the development of common asylum and immigration policies have led to intensifying cooperation between Turkey and the EU, in this area too. 
As analyzed by the Turkish scholar Kemal Kirisci, adaptation to the EU acquis in asylum and immigration has become an integral part in the special Accession Partnership (Council Decision of 8 March 2001) preparing Turkey for eventual membership in the Union (Kirisci, K. (2002) p.125-145). This cooperation have encouraged adaptation in the areas of asylum policy, irregular migration, and visa policy, which is leading to a comprehensive overhaul of Turkey’s traditional approach in these fields.

The medium-term priorities for Turkey were listed as developing training programs on Community law and on the implementation of the JHA acquis; starting alignment of visa legislations and practices with those of the EU. (Copenhagen Criteria, 1999) adopting and implementing the EU acquis and practices on migration (admission, readmission, expulsion) so as to prevent illegal migration; continuing to strengthen border management and preparing for full implementation of the Schengen Convention; lifting the geographical limitations (reservation) to the 1951 Geneva Convention in the field of asylum and developing accommodation facilities and social support for refugees.
3.2 
National Action Plan
Turkey’s first ‘National Program for the Adaptation of the Acquis’ was adopted on 19 march 2000 based on the Accession Partnership.

Turkey’s National Action Plan as it is also known, set out a timetable regarding the reforms that will take place in accordance with the short and mid-term priorities, which were set out by the Union in the Justice and Home Affairs Section of the Accession Partnership. 

Regarding asylum, the National Program stated that Turkey would consider about the lifting of  the geographical limitations (reservation) after it makes necessary changes for legislation and infrastructure, and also EU shows necessary sensitivity to burden sharing, and of course depending on the facts that this will not create a mass influx situation from the East. Turkey also stated that the present accommodation and social support mechanism especially taking account the vulnerable groups, will be developed the help of UNHCR, International Organization for Migration (IOM) and NGO’s.
Although the studies for alignment are still in progress, the adaptation of the above mentioned Directives and Regulations on Asylum are due to be enable in the period 2007-2009. 

Turkey has its National Program, in Article 24.1, is mentioned the work on the Draft Asylum Law which came into force in 2005 and the Task Force which was established in June 2002 to draft Strategy Papers on Asylum, Migration, and External Borders; and affirmed that Turkey shall lift its geographical limitation after discussing the issue in detail during the accession negotiations. With the timetable attached to this National Program, Turkey referred to the establishment of a central expert body for refugee status determination in 2004-2005. Article 24.2 of the National Program regulates the establishment of return centres and of civilian and professional border guards’ organizations. Turkey stated in Article 24.3 that EU’s negative visa list was mostly adopted and that Turkey should start transit visa implementation by 2005. (Article 24, Turkish National Program, 2000)
Furthermore, the application of the negative visa list (black list) does not mean denial of fundamental protection to non-European refugees. The principal of non-refoulement, which lies at the root of the 1951 Convention, whereby a refugee shall not be retuned to a country where he or she would face persecution, is part of customary international law and of other Conventions, notably European Convention on Human Rights, of which Turkey is a signatory without geographical distinctions. Turkey’s National Regulation of 1994 on the treatment of refugees and asylum seekers recognizes the obligation to protect non-European as well as European refugees from non-refoulement. However; since there are few asylum application from Europe that Turkey has to deal with and the resettlement of non-Europeans to third safe countries are made by the UNHCR and the IOM, Turkey did not very necessary develop a long-term asylum, immigration and integration policy, and adopt an asylum act up until now. Due to the given importance to asylum and migration issues, it is understandable that Turkey started to commit itself to upgrading its asylum system and adopt necessary legal texts, especially as a result of its application for Membership. 

Earlier attempts were made to upgrade the asylum system in Turkey.  Training and activities between Turkey and UNHCR to increase the asylum system and capacities started in 1997 even before the Helsinki Summit, which gave candidacy status to Turkey. In addition to this the Turkish government agreed to a Cooperation Framework between the UNHCR and the Ministry of Interior (MOI) grating a permanent training program within the MOI on asylum and thus creating a corps of specialized ‘Refugee Status Determination’ staff, interpreters and a country of origin information system, all targeting building institutional and technical capacity in asylum, especially which will be a necessity for Turkey to the geographical limitation.

3.3
Accession Partnership
Three years after the EU adopted its Accession Partnership for Turkey, Turkey started to implement a one-year Twinning Project which was called ‘Support the Development of an Action Plan to Implement Turkey’s Asylum and Migration Strategy’. 
This twinning project was prepared in a series of about twenty meetings between a group of EU member states (Germany, The Netherlands, Denmark, and Sweden). Germany, together with The Netherlands as a junior partner, chaired the meetings. Representatives of the Turkish government, in the person of the head of the Foreigners, Borders and Asylum Department and his staff met with this group (Ministry of Justice, 2007. An overview of the asylum acquis was given, and a plan was made for the twining project. This was laid down before the EU Commission for approval. 
The overall objective of the project during the implementation, of which Denmark (Denmark as not having implemented certain regulations can be seen as a very strange choice) posted a pre-accession advisor in Turkey, was to align Turkey’s asylum and migration legislation and practice with the corresponding elements in the EU Acquis, aiming at an overall strategy in the area of asylum and migration. (UNCHR Report on cooperation with NGO’s, 2004). During this twinning project, which was carried by a Consortium between the Foreigners, Borders and Asylum Department within the Turkish Ministry of Interior’s General Directorate of Security, Danish Immigration Service and UK Immigration and Nationality Directorate, Turkish first National Action Plan (NAP), which was on the Asylum and Migration, formulated and then disseminated to the Turkish officials. The National Action Plan on Asylum and Migration, which is a comprehensive document, is based on an extensive analysis of the present legal and institutional set up in Turkey, on the reforms already undertaken during Turkey’s candidacy to the EU, and the actions that should be taken in the coming years. The National Action Plan gives Turkey a more detailed planning instrument for future capacity building in the field of Asylum and Migration and, hence for EC pre-accession funding- that the 2001 and 2003 National Programs for the Adaptation of the EU Acquis that were adopted by the Turkish Ministry of Interior in 2003. 

In addition to this Turkey has already concluded bilateral readmission agreements with individual EU States, such as Sweden and the Netherlands, on a common model to permit the transit through Turkey for rejected Iraqi asylum seekers who volunteer to be repatriated to Northern Iraq. Turkey also signed readmission agreements with Syria and Greece in 2001 and Kyrgyzstan in 2003, and concluded another agreement with Romania in January 2004. Turkey had a visa free system with Romania since 1968 stated in the Council of Europe and reciprocity. This is still agreement still stands with Iran. By 2004 Turkey agreed to open negotiations with the EU concerning a readmission agreement. According to the UNHCR, Turkey cannot be considered as a safe third country for the return and readmission of the unscreened asylum seekers and any readmission agreement that will be negotiated should therefore specially exclude asylum seekers, or contain explicit safeguards that the readmitting party allows asylum seekers to have access to the asylum system (Report by Van der Klaauw, 2001).

In other words, the terms based on the third country safe haven policy had to be looked at from both sides. Regardless the negotiations that had to be made, Turkey continued in alignment with the EU Negative Visa List, and introduced visa requirement for citizens of Azerbaijan in November 2003. By then Turkey had already started to draw up a ‘National Action Plan on integrated border management’ and towards creating a non-military professional corps of border guards. Negotiations continued concerning the conclusion of a ‘Joint Action Program on Illegal Migration’ between Turkey and the Union, which increased the measure against smuggling of illegal migrants and signed a ‘cooperation agreement with EUROPOL’ in May 2004 that will enhance cooperation in fighting organized crime. In line with this cooperation with Europol, Turkey has already been listing the numbers of illegal migrants that have been arrested in Turkey by the Turkish Security Forces (TSF), since 1995. 
In fig. 1, we can see that the amount of illegal migrant entering Turkey and that has been arrested by the TSF, increased between 1999 and 2000. Nevertheless due to the improvements in the field of safety and border control, the decrease is notable.

Another example for cooperation and borders control is the installation of automatic fingerprint information system. In over more then 47 provinces the comprehensive improvement of infrastructure at border gates continued.
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All these measures were taken as the part if the intensified and active cooperation with the EU on illegal migration. The European Council stated that managing migration and asylum would all be facilitated through closer cooperation both before and after accession since Turkey’s borders will be the external borders of the EU; and the conclusion of the readmission agreement which will be signed between the EU and Turkey, would help to address these problems in the pre-accession period. The Commission also remembered Turkey that it should lift its geographical limitation and that it had to assume the responsibility of also non-European asylum seekers as putting in a system to deal with asylum applications, which will respect the 1951 Geneva Convention.

The work to move the asylum issue under the competence of an expert body, which will be out of police; and to establish reception, accommodation and return centres is outgoing (National Action Plan on Asylum and Migration of 2005).

Turkey has already intensified the work on its first ‘asylum and foreigners’ act’, which will incorporate EU standards; and also on an ‘internal directive on handling of the asylum applications’, which will be a bridge between the current 1994 Regulation and the future asylum act. The internal directive on handling of asylum applications, which was found “protection-oriented and incorporating minimum standards of the new acquis on asylum procedures”, by the EU Commission in its Regular Report on 6 October 2004, was planned to be a guidebook for the police in the provinces to decide on asylum applications, at the first hand, until an expert body is established. Lifting of the ten-day time limit for asylum applications, which is planned was planned to be included in the internal directive and the future asylum law , was already signalled in Turkey’s first NAP on asylum and migration that, inter alias referred to the accelerated procedures in addition to the subsidiary protection and temporary protection schemes. 

One can say that Turkey is heading to harmonizing its laws on asylum and migration with the membership to the Union as its goal. The European Union itself is monitoring Turkey with its regular reports for the progress regarding its development towards accession, since 1998. The EU is trying to surround itself with a safety zone, if Turkey joints the Union, it will be one of the countries where the migration and the refugee flows will be blocked or transferred, after Turkey establishes strong borders control and a working asylum system. It is clear that Turkey will need sustainable financial assistance in order to modify its policy to keep with EU standards. As said before Turkey’s adaptation can best be characterized as a motivation to the conditionality linked to the prospect of eventual membership in the EU. However, two factors are likely to limit the impact of conditionality on the calculation of the cost of non-adaptation: the uncertain timeframe within which adaptation will be rewarded, and the questionable credibility of an unclear promise for membership (Lavanex, 2004, p.432). 
Without meeting Turkey’s and other third countries’ interest, EU’s attempts for burden sharing between EU and ‘the external world’ can turn out to be ‘burden shaping’ as EU’s role in protecting refugees would be shifting to the East.

So we can say that Turkey is on its way to Europe, rearranging its internal laws on asylum and migration policy. Nevertheless, it’s a long way full with different aspects and challenges for Turkey as well as for the EU. We have seen the effort Turkey is making, but the EU has set its expectations very clear. The legislative reforms, the policy for work permits and the definition and changes in the Turkish Nationality Law to mentioned just but a few. The already in force twinning programs and readmission agreements and cooperation with NGO’s were designed to help turkey in the process of Harmonization. But Turkey itself has a few challenges to meet. Turkey has to have the confidence that lifting it ‘geographical limitation’ will not result in an immigration influx although it will inevitable. The thought of becoming EU’s buffer zone for refuges has to be overcome. Turkey has to step out of its century old neighbouring country policy and start negotiation on another level. The negotiation and adaptation of the ‘Schengen visa system’ taking on the EU’s country “black list”, that points out the list of countries that need a visa procedure to enter the EU, and the paradox that Turkey itself is on the EU black list (Council Regulation (EC) 539/2001) 
4. 
Conclusion

Enlargement of the European Union and becoming a member state is proved to be rather complicated for some candidate states. In the case of Turkey the amount of attention that is given to it, is enormous and puts a lot of pressure in achieving its goals; like fulfilling the Copenhagen Criteria and by that taking over the acquis communautaire.

The European Union came together several times in order to monitor and guide the implantation of the criteria, and giving direction there where it was needed. The Tampere Summit of 1999 set out a timeline to achieve certain co-operation. These timelines were again taken under consideration in the ‘The Hague’ program in 2004. The achievement and the result of the earlier set out roadmap were presented and a new agenda came forth out of those results. The Hague program set out the new topics on the next five years. Every year the European Commission brings out a report of the developments in the field of implementation of the Acquis.
Within this broader context of the debate on Turkey’s accession, a small but important aspect was looked upon in this paper, asylum, through out its way from Ankara to Brussels, and looking at the criteria it has to meet. This paper focused on what exactly has to be implemented on asylum and followed the way the Turkish government, as a candidate state, acts to fulfil the criteria laid down for accession by the European Council. The main question that rises is if the recent undertakings of the Turkish government to bring its national asylum law in line with the European Union’s practice, will lead to meet the European Union’s requirements on asylum law.
As explained, the criteria for accession are very wide and for the purpose of accession, all of the EU laws are accumulated in a paper that is divided into 31 chapters on the basis of which negotiation between the EU and the candidate states can take place. For Turkey for example the acquis is divided in 35 chapters. The added chapters were included to monitor other areas as financial, budgetary provisions, national institutions and other issues.  When it comes to asylum, negotiations towards becoming member and maintaining the aim -as part of the negotiations-, of the achievement of one common European Asylum Policy would become easier to monitor. As far as Turkey is concern, the asylum chapter of the acquis meant a lot of work keeping in mind at that was jus one part of it all.
The importance of asylum as part of the Enlargement criteria is very understandable. Looking on Europe’s history, wars and disturbance of peace in areas of the European continent, made clear to the co-operating Member States  that no only did every person have the right to protection, but that this protection should be given and guided. 
In views of the Enlargement, The European Union gave asylum a high priority in its agenda and when drafting the criteria. In order to make it possible for member/candidate states to combine the laws on asylum the EU made usage of its most powerful instruments, its came up with Regulation on the matter. This way member/candidate states have to take on the regulation into its national laws.

In addition to asylum the regulations where very clear as to what would become; the acts that candidate states have to take over. A more detailed view of what the basic rules, that an asylum system should have in order to give protection to refugees, was set out by the Dublin Convention. The 1951 Geneva Convention, and its Protocol of 1967, gives the general rights of an asylum and explain the status as also the requirements to be a refugee. Respecting this Protocol, the Dublin Convention gave a more understandable and achievable view.

The European Union gave all it candidates states a helping hand. It is shown that; through its ‘Accession Plan’ program, the European Union wanted to reassure a stable and manageable transition from candidate state to member state.
For every candidate state a different plan was drawn according to its progress. In the case of Turkey, the partnership set out the priorities, principles, intermediate objectives and the conditions which Turkey had to start working on. The European Union gave Turkey the Accession partnership status and set out a single framework the priority areas for further work identified in the Commission’s 2000 regular report on the progress made by Turkey towards membership of the European Union, the financial means to help Turkey implement these priorities and the conditions which will be applied to that assistance.

Nevertheless, Turkey was working on it road to Brussels with the monitoring guidance of the Framework. The Accession Partnership, stated also that Turkey had to come up with a Plan were the steps were drawn to implement the acquis communautaire.  
In the National Action Plan, to implement the EU Regulations, there is a timeline and explanation as to how to achieve that.  On asylum Turkey has a lot to change since it never had to deal with asylum seeker in its own territory, this as result of its 1951 Geneva Convention reservations. So Turkey had to cooperate with other countries that are more known with the phenomenon.

In addition to this, Turkey started to co-operation with international Organizations that provided Turkey with vision as to how to look on asylum and refugees. During the many programs like the Twinning program, the police, borders controllers and executives that will deal with asylum were instructed as to handle the asylum seeker and to respect its rights. The UNHCR played a big role in the context op helping Turkey with its asylum issues. Another point that Turkey has worked on is the introduction and building of the Eurodac database system. Through the supporting projects of the European Union, Turkey has the equipment needed to connect with this databank. Boarder control has been aligned with EU criteria and a stronger visa policy is been applied.
Looking back on the main question, and having researched the content of the Acquis Communautaire, the changes that have to be made at a National level regarding asylum, can be outlined. Understanding the importance of asylum in the accession process, can give a better view to the efforts made by candidate states to align its national laws with the EU’s acquis.
The implementation of the acquis on asylum by Turkey has given the country a lot of work, but at the same time has shown Turkey’s capacity to do this. It can be concluded that the efforts made by Turkey are more than clear. The assistance provided by the European Union’s Framework, has helped Turkey to improve its own National Asylum system.

The country is focusing on joining the European Union and is able and willing to make the adjustments. Asylum is only a part of accession process and having changed national laws on this matter does not give Turkey a ‘carte blanche’ on joining the Union. It must also implement other areas of the acquis communautaire. 

So it can be said that this paper shows that Turkey is ready and has implemented the acquis on asylum to some extend. And that the changes made are in line with the requirements of the European Union, since its implementation process has been monitored by the Union itself. The main thing now is that Turkey has not lifted its geographical limitation, since its keeping that option throughout the whole negotiation process.
On the other hand the European Union has stopped its negotiations with Turkey for other reasons then asylum. The Council awaited the Annual Report of the Commission for 2007 to take new decisions on the negotiations with Turkey.
In the revised version of the now called ‘Turkish National Plan, Program for alignment with the Acquis’, Turkey looked back on the achievements since the draft of the Program. During the meeting on January 10, 2007, the Minister of Foreign Affairs, Deputy Prime Minister and members of the monitor and Steering Committee, come together to evaluate the progress of the accession process and point out the strategy for the next years. Some of Chapters presented by the EU to be analyzed and aligned, including the Justice and Home Affairs chapter, are still in an implementation procedure. The implementation on Asylum of the chapters of the Acquis, are still being studied and a timeline has been set for 2009.
Turkey has made noticeable changes to its national asylum policy, in other words it has brought it to meet EU standards on the matter. The Legislative adjustments of National Laws on Asylum have been made. Nevertheless, Turkey still struggles with the implementation. As result of the meeting on January 10th, Turkey presented its Harmonization or Alignment Program on April 17 2007. Turkey recognized that in order to achieve alignment with the EU Legislation, the cooperation and effort of all part of society is needed.

A mayor factor when looking on Asylum in Turkey’s harmonization process is its geographical limitation of the 1951 Geneva Convention.

In order to precede the negotiation process, Turkey needs to start thinking on lifting of this limitation and so put to practise all the changes it has achieved on asylum.
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International instruments protecting refugees

And 

Eu acquis on asylum and migration

a- International instruments protecting instruments

· 1948 universal Declaration on Human Rights

· 1950 European Convention on Human Rights and Fundamental Freedom

· UNHCR Statute

· 1951 Geneva Convention Relating on the Status of Refugees

· 1967 New York Protocol Relating to the Status of Refugees

· 1957 European convention on Extradition

· 1961 Convention on the Reduction of Statelessness

· 1954 Convention Related to the Status of Stateless Persons

b- EU Documents

· 1963 ECC-Turkey Ankara Agreement

· 1985 Schengen Agreement and 1990 Schengen Convention
· 1990 Dublin Convention

· 1992 Maastricht Treaty on European Union, Title VI (JHA)

· 1996 Amsterdam Treaty

· 1998 Vienna Action Plan

· 1999 Tampere European Council Conclusion

· 2000 Nice European council Conclusions and the European Charter of Fundamental Rights

· 2001 Laeken European Council Conclusion

· 2002 Seville European Council Conclusion


-     European consultations on Refugees, 1993

-     European Commission Report on the Progress of Turkey, 2003

 
-     European Commission Report on the Progress of Turkey, 2004

                  -    European Commission Report on the Progress of Turkey, 2005
Other related binding and non-binding Acquis on Asylum
by the European Council

· Council Regulations, no. 622/98 (OJL 85) 20.3.1998 p.1

· Council Decision of 8 March 2001 on the principles, priorities, intermediating objectives conditions contained in the Accession Partnership wit the Republic of Turkey.

· Council Directive 2004/83/EC on minimum standards for the qualification and status of third-country nationals and stateless persons, as refugees or as persons who otherwise need international protection.
· Council Regulation (EC) No 2725/2000 of 11 December 2000 concerning the establishment of ‘Eurodac’ for the comparison of fingerprints for the effective application of the Dublin Convention.
· Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the event of max influx of displaced persons and on measures promoting a balance of efforts between Member States in receiving such persons and bearing the consequences thereof.
· Council Regulation (EC) No 343/2003 of February 2003 establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum application lodged in one of the Member State by a third-country national (Dublin II) 

· Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the reception of asylum seekers
· Council Regulation (EC) 539/2001 listing the third countries whose nationals must be in possession of visas when crossing the external borders and those whose nationals are exempt from that requirement, amended by Regulation (EC) 453/2003 of 6 March 2003 - consolidated version.
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