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Introduction

Human rights are considered to be very important throughout the world. Without the existence of or the respect for human rights, certain standards of living can not be guaranteed for individuals in our society and nor for specific communities or sub groups living in communities. The European Union (EU) also regards human rights to be of great importance and has implemented guidelines into its internal and external policies to ensure these rights. But how powerful is the European Union in safeguarding human rights? This will be the central question discussed in this paper. To answer this question, you first have to know how the EU defines human rights and what the EU’s policies on human rights are. Therefore, in the first chapter, you will read how the EU interprets human rights and how it developed its policies on this topic since the founding of the European Community. This chapter also explains why human rights are of great importance for the EU. The developments in the EU’s history lead to the Charter of Fundamental Rights of the European Union, which is described in chapter two. Here you can read what the current status of the Charter is and which rights are protected by it. This chapter partly answers the central question in regard to the EU’s internal policy. To answer the question more thoroughly you also have to know how an individual inside the EU’s borders can appeal to his or her human rights. This is described in chapter three which contains information about the European Convention on Human Rights and its procedure of pleadings. After this chapter it will be clear how human rights are being protected within the EU in theory. But what is happening in real life? To answer this, three cases within the EU’s borders are discussed in chapter four. After this chapter you will have a clear overview of how powerful the EU is in protecting human rights of its own citizens. But what about human rights outside the EU’s borders? The European Union has an external policy on human rights in order to promote that third countries respect these rights as well. Chapter five first continues with this external policy on human rights and provides information about which instruments the EU has to carry out these policies. Then again, this is followed by cases to examine which actions the EU has taken in these specific cases. After this chapter the central question is fully answered. To conclude, this paper ends with future perspectives and recommendations on the EU’s policies in chapter six.

Justification of research method

For this paper I have only done desk research. I have chosen to do desk research because this paper contains descriptions of legislation, policies and events which cannot be examined objectively through field research. If you want to add the element of proof into a paper you need to be able to refer to official documents. This can only be achieved by desk research whereas interviews or surveys provide you with subjective or personal opinions. To provide information about the EU’s legislation it is best to do research on legislative documents drafted by the EU’s institutions. I have mainly used the Internet to find the relevant documents I needed to write this paper. Sources like the European Commission, the European Parliament and the European Court of Human Rights provide the user of internet with copies of official documents published on their websites and have a database in which you can narrow down your search and are able to find documents of specific cases. For this paper I needed documents of specific cases in order to connect the EU’s theoretical policies with what has happened or is happening in practice, thus in real life. Furthermore, there are numerous independent nongovernmental organisations (NGOs) which also publish their communication documents. These documents provided me with additional information and a different point of view or even criticism on the cases described in this paper. These organisations consist of NGOs like the Human Rights Watch and Amnesty International, but also news sources like the Economist, BBC and the EUobserver. Finally, the internet source Wikipedia the free encyclopedia was useful to me as well in the way that it gave me a general overview on some cases this paper contains. 

1
Towards a human rights policy of the EU

What are human rights? A definition in my personal dictionary describes it as follows: “One of the basic rights which many societies think every person should have to be treated in a fair equal way without cruelty
”. This definition explains what many societies think. Thus, not all societies interpret human rights in the same way. If you take a look of what is happening in the world this can be confirmed. Governments throughout the world have different laws, ensure their citizens of different rights and prohibit them from certain actions. Therefore, it can be concluded that there is no single way of defining what human rights are or should be. Nevertheless, the Universal Declaration of Human Rights of the United Nations (UN) states the following: “All human beings are born free and equal in dignity and rights. They are endowed with reason and conscience and should act towards one another in a spirit of brotherhood”
.  

Human rights is all about the protection of human beings and after the world had seen two World Wars and Europe found itself in the middle of the Cold War between the United States and the Soviet Union, several countries in Europe started to think it would be a good idea to cooperate with each other in order to take care of their own security
 (McCormick, 2002, p. 63). Therefore, in 1948 the Congress of Europe was held in The Hague and ideas for this cooperation were discussed. The outcome of this Congress was the founding of the Council of Europe with the signing in London in 1949 (ibid., p. 64). The Council is open for countries that recognise the principles of the rule of law and protect human rights and had initially ten member states. The Council failed to fulfil its purpose as initiator towards European unity because of the fact that several countries did not want to commit to anything more than intergovernmental cooperation. Therefore the Council never became more than an intergovernmental organisation. Countries that did want to strengthen further cooperation then decided to start cooperation separately from the Council of Europe and its member states. This led to the supranational organisation as what we now know as the European Union
 (Kooijmans, p. 208/209). The Council of Europe adopted the European Convention on Human Rights and Fundamental Freedoms (ECHR) which was signed in Rome and entered into force in 1950. The Convention also established the European Court of Human Rights in Strasbourg. The Convention is legally binding for its member states and cases of violations can be brought to the Court in Strasbourg.

Human rights, democracy and the constitutional state have always been fundamental values of the European Union. These are embedded in the founding treaties of the European Communities. In 1952 the European Coal and Steel Community was founded with the entry into force of Treaty of Paris and had three priorities: “post-war economic construction, the wish to prevent European nationalism leading once again to conflict and the need for security in the face of the threats posed by the Cold War”
 (McCormick, 2002, p. 56).  

With the Treaty of Rome in 1957 the Community was renamed the European Economic Community and had developed more ambitious goals. “These include the development of a common agricultural policy, agreement on a common external tariff for all goods coming into the Community, and the development of a single market, within which there would be free movement of people, goods, money and services”
 (ibid., p. 57). These goals were set to improve and secure standards of living within the Community and therefore contributed to one of the most important rights of a human being: the right to live. The EU’s human rights policy is based on the European Convention on Human Rights. In its founding treaties the EU does not provide collective fundamental rights except for equality between men and women which is now known as article 141. Although the EU is not a formal member of the Convention all EU members states have adopted this Convention; making it the most important instrument to guarantee the human rights of the European community. The European Court of Justice in Luxembourg (not to be mistaken with the European Court of Human Right in Strasbourg) has based its jurisprudence on the principles the member states have in common with the Convention to secure the compliance of fundamental rights in the EU. In 1974 the European Court of Justice declared for the first time that these individual fundamental rights are part of the principles which the Court needs to guarantee. As from this moment on, the European Court of Justice granted more fundamental rights in its ruling over individual cases
.

With the Treaty on the European Union (signed in Maastricht in 1992 and entered into force in 1993) the European Community became the European Union. This Treaty established the three pillar structure of the EU. Within this structure the EU’s decision making or legislative powers are determined. The first pillar is the Community pillar and provides the European Union with supranational decision making power. This means the EU can make binding decisions independently from the member states
. The first pillar includes economic, social and environmental policy areas. The second pillar is the Common Foreign and Security Policy. Within this policy the EU began to integrate human rights and democratic principles into its external policy as well. It also points out that development cooperation must contribute to developing and strengthening human rights
. It allows member states to take joint action under an intergovernmental decision making process. The third pillar is Police and Judicial Cooperation in Criminal Matters and covers the fight against criminal matters such as terrorism and trafficking in drugs, weapons and human beings. This pillar also has an intergovernmental decision making process. In both the second and third pillar the decision making power is relatively low
. Furthermore, “Article 6 of the Treaty on the European Union (TEU) is the key provision as far as fundamental rights are concerned. It states that:

· The Union is founded on the principle of liberty, democracy, respect for human rights and fundamental freedoms and the rule of law, principles which are common to the member states.

· The Union shall respect fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950 and as they result from the constitutional traditions common to the member states, as general principles of Community law. 

· The Union shall respect the national identities of its member states.

· The Union shall provide itself the means necessary to attain its objectives and carry through its policies”
. 

The Treaty of Amsterdam which came into force in 1999 additionally introduced a mechanism to sanction serious and persistent breaches of human rights by the EU’s member states. Furthermore, this Treaty laid down the principles describes in article 6 and declared that the European Court of Justice has the legal power to ensure that the EU’s institutions will comply with these. In addition, the principle of non-discrimination on the bases of nationality was adopted in the Treaty on the European Union. The Treaty of Amsterdam expanded this principle to fight against discrimination on the basis of gender, race or ethnic group, religion or belief, disability, age and sexual orientation
.

 The Treaty of Nice was concluded in 2000 and further reinforced the mechanism to sanction. The Commission, the Parliament or a third of the member states can ask the European Council to determine where there is a threat of violation of fundamental rights. Following consent of the Parliament and after hearing the concerning member state, the European Council can determine with a four-fifth majority that there is indeed a significant threat of violation of fundamental rights. Hereafter, the European Council can propose relevant recommendations towards the concerning member state. Furthermore, the Treaty of Nice points out that: “the objectives of developing and strengthening democracy and the rule of law and of respecting human rights and fundamental freedoms are pursued also in the field of economic, financial and technical cooperation with third countries. The Treaty on the European Union stipulates that any European State which respects the principles set out in Article 6 (1) may apply to become a member of the Union. In addition, candidate countries have to demonstrate that they effectively ensure the protection of the human rights of their citizens in compliance with the Copenhagen criteria, against which applications for EU membership are assessed. Fulfilment of the Copenhagen criteria is a precondition for opening accession negotiations”
. During the 90’s, after the collapse of the Soviet Union and the fall of communism, central and eastern European countries wanted to access the EU. “In June 1993, the Copenhagen European Council recognised the right of the countries of central and eastern Europe to join the European Union when they have fulfilled three criteria:

· Political: stable institutions guaranteeing democracy, the rule of law, human rights and respect for minorities.

· Economic: a functioning market economy.

· Incorporation of the Community Acquis: adherence to the various political, economic and monetary aims of the European Union”
.

2
The Charter of Fundamental Rights

The EU’s policy regarding human rights was further strengthened with the adoption of the Charter of Fundamental Rights of the European Union proclaimed in Nice in 2000. 

One of the reasons to develop this Charter of Fundamental Rights was that the European Court of Justice decided in 1996 that the EU could not accede to the ECHR. Another reason was that, before this Charter, the EU did not have a single document that stated all fundamental rights of the EU member states. “This Charter sets out the whole range of civil, political, economical and social rights of the EU’s citizens and all persons residing in the EU. The provisions of this Charter are addressed to the institutions of the Union and apply to the member states when they are implementing Union law. The Commission’s action in the field of external relations is guided by compliance with the rights and principles contained in the Charter“
. This would mean that when member states are drafting new national laws they have to be in accordance with the Charter. 

The Charter is currently the appropriate format of presenting the fundamental principles of human rights for the EU. The Charter is not a treaty, constitutional or legal document and its text is mainly in harmony with the Universal Declaration of Human Rights and the European Convention on Human Rights. Individuals cannot file complaints or bring cases to court appealing to this Charter. Therefore, you could wonder what the added value of this Charter is. A version of the Charter was part of the proposed European Constitutional Treaty that failed to be ratified after the referendum defeats in France and the Netherlands. If this Treaty would have been ratified, the European Court of Justice would indeed have been able to rule on the basis of this Charter
.

In July 2007 the Reform Treaty was drafted. In this Reform Treaty a slightly modified Charter has been implemented as well. If the Treaty is ratified, the Charter will gain legal force. Moreover, the Reform Treaty will enable the EU to access the ECHR.  Secretary General of the Council of Europe Terry Davis stated on 19 October 2007: “I welcome the fact that Article 6 of the new Reform Treaty establishes the legal basis for EU accession to the European Convention on Human Rights. EU accession to this Council of Europe Convention will close an important gap in human rights protection in Europe, and people will no longer be deprived of the right to complain about abuses of their human rights committed in areas in which the EU member states have transferred their powers to Brussels”
. The European Council agreed on its precise text on 19 October 2007 in Lisbon. The Reform Treaty was signed on 13 December 2007 at the EU summit in Lisbon. Therefore, it is expected to be called the Lisbon Treaty”
. Now the ratification process will start and if the Treaty is ratified by all member states, it will enter into force on 1 January 2009.

2.1
Fundamental rights protected by the EU

The Charter and with this, the EU’s human rights policy is simply a formal guideline for the institutions of the EU and its member states; therefore, no sanctions can be imposed on an individual or state by the European Court of Justice based on the Charter. However, there are some fundamental rights laid down in the EU’s treaties. Therefore, the EU can intervene when violation of those rights take place. How? First, the European Council needs to be asked either by the Parliament, the Commission or by one third of the member states to determine whether or not violations are taken place in a member state. Second, the Parliament needs to agree with this and the member state in question needs to be heard. Third, the European Council needs a four-fifth majority stating that indeed violation has taken place. Last, the European Council will give recommendation to the violating member state. The fundamental rights laid down in treaties are:

· Equality between men and women

· Non discrimination on the basis of:

· Nationality

· Gender

· Race or ethnic group

· Religion or belief

· Disability

· Age

· Sexual orientation

So it seems the EU does not have a lot of power to secure human rights and fundamental freedoms within its borders. However, the European Court of Justice has been acknowledging fundamental rights of the ECHR in individual cases. In doing this, the European Court of Justice is actually writing new law and individuals can call upon jurisprudence in future cases. In addition, the EU is trying to access the ECHR and then the EU would have a legally binding document for its member states on human rights and fundamental freedoms.

3
European Convention for the Protection of Human Rights

The European Convention for the Protection of Human Rights (ECHR) is based upon the Universal Declaration of Human Rights of the United Nations of 10 December 1948. As already mentioned, this Convention is a treaty of the Council of Europe which is not an institution of the EU and must not be mistaken with the European Council. The Convention was adopted by the Council of Europe on 5 December 1950 in Rome in order to protect human rights and fundamental freedoms. All 47 members of the Council of Europe have ratified this Convention and it is now a condition for future members to do so as well. Member states of the Council of Europe are only legally bound after they have ratified the Convention, a treaty or protocol
 (Kooijmans, 2002, p. 211). The Convention as it is now, consists of three sections with fifty-nine articles
: section one contains the main rights and freedoms, section two sets up the European Court of Human Rights and its rules of operation and section three contains various concluding provisions
. After the ECHR thirteen protocols have been added in order to amend the Convention. “The Convention protects the following rights:

· The right to life
· The right to a fair hearing in civil and criminal matters 

· The right to respect for private and family life 

· Freedom of expression 

· Freedom of thought, conscience and religion

· The right to an effective remedy 

· The right to the peaceful enjoyment of possessions

· The right to vote and to stand for election

Furthermore it prohibits the following:

· Torture and inhuman or degrading treatment or punishment

· Arbitrary and unlawful detention 

· Discrimination in the enjoyment of the rights and freedoms set out in the Convention

· The expulsion by a State of its own nationals or its refusing them entry 

· The death penalty 

· The collective expulsion of aliens”

It is not necessary that all protocols are ratified by all member states. A protocol only enters into force in those member states where it has been ratified, except for Protocol 14: this Protocol has not entered into force yet, because this Protocol does need to be ratified by all member states. This Protocol amends the ECHR making it possible for the EU to access it. Only Russia has not signed it yet and until then the EU will not be able to access
. Furthermore, this means that not all rights and prohibitions stated above are valid in all member states of the European Council. For example: Protocol 6 that has been added to the ECHR concerns the abolition of the death penalty except for acts committed in time of war or of imminent threat of war. Forty-six member states of the Council of Europe have ratified this protocol, leaving Russia the only member state that has not. Protocol 13, which states the abolition of the death penalty in all circumstances, has been ratified by forty member states
. The last ratification was done by France on 10 October 2007: World and European Day against the Death Penalty
. Member states that have signed but not ratified this protocol are: Armenia, Italy, Latvia, Poland, Spain, and members which have not signed it at all are Azerbaijan and of course Russia. (This information is from Amnesty International and has last been updated on 24 October 2007)
.

When agreements of the Council of Europe are ratified, it does not mean these agreements can be used directly in all member states. For example: when Germany ratifies a convention, treaty or agreement of the Council of Europe, it first has the obligation to amend its national laws in a way that they are in accordance with the newly ratified agreement. Only if this has been done the agreement takes effect. However, for the Netherlands this procedure is not necessary; when an agreement is ratified by this country it immediately takes effect
.

3.1
Procedure of pleadings

The ECHR established the European Court of Human Rights. “Any person who feels their rights have been violated under the Convention by a state party can take a case to the Court; the decisions of the Court are legally binding and the Court has the power to award damages. The European Convention is still the only international human rights agreement providing such a high degree of individual protection. State parties can also take cases against other state parties to the Court, although this power is rarely used”
.

Prior to the entry into force of Protocol 11 on 1 November 1998, individuals did not have direct access to the Court; they had to apply to the European Commission of Human Rights, which if it found the case to be well-founded would launch a case in the Court on the individual's behalf. Furthermore, when ratifying the Convention, States could opt not to accept the specific clause providing individual access to the Commission, thus limiting the possibility of jurisdictional protection for individuals. Protocol 11 abolished the Commission, enlarged the Court (assigning to it functions and powers which were previously held by the Commission), and allowed individuals to take cases directly to it. By ratifying Protocol 11, all state parties accepted the jurisdiction of the Court to rule over cases brought against them by individuals“
. The procedure for an individual to file a complaint is described in article 34 of the Convention. 

3.1.1
Article 34 – Individual applications

“The Court may receive applications from any person, non-governmental organisation or group of individuals claiming to be the victim of a violation by one of the High Contracting Parties of the rights set forth in the Convention or the protocols thereto. The High Contracting Parties undertake not to hinder in any way the effective exercise of this right”
.

In article 34 complaints are describes as applications and the proceeding are as followed: 

· “The application must be submitted in writings; no application may be made by phone.

· The application has to be addressed to the registrar of the European Court of Human Rights.

· The application should normally be made on a specific form but can also be made in a letter.

· If the application is not submitted on the official form or the letter does not contain all information required, the registry can ask the applicant to submit the official form after all. The applicant should do this within six weeks after the registry notified the applicant to do this. 

· Applicants can fax the complaint as well but he or she must send a signed copy of the original within five days after the fax.

· The date of receipt will be recorded by a receipt stamp on the application. 

· This is relevant because of the six-month rule under article 35 § 1. 

· After this, a file will be opened with a correspondence number. The applicant will be informed of this and can be asked for additional information or documents. 

· The applicant should correspond thoroughly and in time with the Court’s Registry.

· If the applicant fails to do this it may be regarded that the applicant is no longer interested in perusing the application.

· If the applicant does not meet the requirements under rule 47 § 1 and § 2 and does not provide further information, it may result in the application not being further examined by the Court.   

· If the applicant does not return the application or does not answer any letters of the Registry within a period of one year, then the file will be destroyed”
. 

3.1.2
Article 35 § 1 – six-month rule

This article points out that you can only bring a case to the European Court on Human Rights “after all domestic remedies have been exhausted
”. Meaning: you first have to address the national court in the country you live in. Furthermore, it states you have to do this within six months after the final decision of the national court was taken. 

3.2
Does the procedure of pleadings need to be simplified?

The procedures of how to apply to the European Court on Human Rights are completely described on the internet site of the Court. According to me, the information that is provided clearly written and legal jargon is further explained in comprehendible language. However, in these explanations words are used which probably not all human beings use in their daily life. The site provides guidelines explaining in which cases, when and how to apply and is available in all the languages of the member states of the Council of Europe. However, considering the amount of information you need to examine if you want to apply, I can imagine that an individual will feel lost before having started. The application form is available on this site and again in every language of the member states of the Council of Europe. On the application form it is written where to look for information of the requirements on how to fill in the specific parts of the form. To answer the question: if the procedure needs to be simplified? I would say: yes, because if you need help filling in your tax form, you most definitely need help with this application. Furthermore, I think the rules whether or not an application is admissible are rather rigid. On the site it is also mentioned that “more than 90% of the applications examined by the Court are declared inadmissible for failure to comply with one or more of the conditions
”. If you have made a mistake during your proceeding at national courts or have not acted within a set time limit your application will be declared inadmissible. In my opinion each case should be examined individually concerning these aspects or an individual should have the chance to explain why these requirements were not met. 

4
Introduction cases inside the EU 

In this part of the paper I am going to discuss some cases of possible violations of human rights that have taken place or are taking place inside the EU’s borders. Because the EU can only impose sanctions on a state and not on individuals of a state, I will only address those cases in which governments or governmental policies have been, or are, violating human rights. First, you will read what the centre of focus is within the EU’s internal policy. Next, several controversial laws of three different EU member states, respectively: France, the United Kingdom and Poland, will be discussed; whether or not these violate human rights. After every case addressed, you will find information about the actions of the EU in regard to these cases.

4.1
Focus of the EU’s internal human rights policy  

The EU’s internal human rights policy document is, as already mentioned in chapter 2, the Charter of Fundamental Rights of the European Union. Although this policy is not yet legally binding, all EU member states are expected to adopt this policy into their legislation and all future legislation has to be in accordance with the Charter. According to the Dutch Bureau of the European Parliament the EU’s human rights policy focuses especially on the following internal aspects
: 

· The EU is active in the fight against discrimination, racism and xenophobia.

· The EU has taken steps towards a joint policy for asylum seekers.

To consult on issues regarding racism and xenophobia, the European Council established an independent body: the European Union Monitoring Centre (EUMC) in June 1997. In December 2003 the European Council decided to enlarge the tasks of the EUMC and finally on 1 March 2007, the Centre became the Fundamental Rights Agency (FRA). “The European Commission has proposed a five-year Multi-annual Framework establishing the thematic areas of the Agency. After consultation of the Parliament, the proposal will be transmitted to the European Council for adoption”
. “The fight against racism, xenophobia and related intolerance will be at the heart of the FRA's activities among the thematic areas laid down in the multi-annual Framework programme”
. 

4.2
Violations inside the EU’s borders 
Now we know what the EU’s internal policies on human rights are, it is necessary to address cases in which human rights are considered to be violated in order to find out what actions, if any, the EU has taken to protect specific human rights. 

4.2.1
French law on secularity and religious symbols

The French law on secularity and conspicuous religious symbols in schools is mentioned to be a violation of human rights. This law entered into force on 2 September 2004 and bans wearing conspicuous religious symbols in French public primary and secondary schools. In France and with regard to secularisation (the separation of state and religion), religious manifestations are considered to be undesirable in primary and secondary public schools. The already existing law of 1905, which requires separation between church and state or “laïcité” in French, appeared to be ambiguous and unclear regarding this matter. As increasing numbers of young Muslim girls started to wear headscarves in schools as from the late 1980s, the question rose if this was acceptable or not. This led to legal actions taken against students wearing religious clothing which reflected their religious beliefs. Schools were entwined in cases taken to court and in social and media disputes. Following to this, the general assembly of France gave a detailed explanation on how the law should be interpreted. This in turn led to several cases which established some kind of case law and jurisprudence but still left a considerable ambiguity on how the law should be interpreted. In July 2003, the former President of France, Jacques Chirac set up the Stasi Committee to investigate how the principle of “laïcité” should be practiced. This committee published a report on 11 December 2003 saying that ostentatious displays of religion violated the secular rules of the French school system. To be more precise, the committee recommended a law against pupils wearing conspicuous signs of belonging to a religion meaning any visible symbol meant to be easily noticed by others. In the report prohibited items would include: headscarves for Muslim girls, yarmulkes (small caps) for Jewish boys, turbans for Sikh boys (boys with Northern-India origins), and large Christian crosses. In the same month President Chirac decided to act on part of the report of the Stasi Committee and on 10 February 2004 the French lower house voted in favour of the new law and, as already mentioned, the law came into effect at the beginning of the new school year on 2 September 2004
.

4.2.2
Violation of the freedom of religion and expression?

According to the nongovernmental organisation Human Rights Watch (HRW): “The proposed French law banning Islamic headscarves and other visible religious symbols in state schools would violate the rights to freedom of religion and expression”
. Furthermore, the HRW said: “states can only limit religious practices when there is a compelling public safety reason, when the manifestation of religious beliefs would impinge on the rights of others, or when it serves a legitimate educational function”
. Supporters of the new law believe that this new law is necessary to guarantee the separation between state and church in schools. In response to this argument the HRW said: “protecting the right of all students to religious freedom does not undermine secularism in schools. On the contrary, it demonstrates respect for religious diversity, a position fully consistent with maintaining the strict separation of public institutions from any particular religious message”
. Although there are a lot of remarks and arguments that this law would be discriminating (because it would be aimed especially at Muslim headscarves) or infringing the freedom of religion and expression, the European Court of Human Rights even upheld the laws of Turkey, which are even more restrictive than the French law on this matter”
. Furthermore, after the entry into force of the French law, no case of violation of the freedom of thought, conscience, religion or expression nor a case of violation of prohibition of discrimination or the obligation to respect human rights have been taken to the European Court of Human Right. This can be concluded from a search in the European Court of Human Rights’ database
. However, on 11 June of this year United Sikhs’ lawyers filed the first complaint before the European Court of Human Rights against the law that also bans wearing turbans on ID document photos. It still needs to be seen if this case is be admissible. 

4.2.3
Declaration by the European Parliament 

On 21 February 2005, five months after the entry into force of the law a written declaration was drafted by five Members of the European Parliament (MEPs). In this declaration the MEPs state that they believe the French law is “infringement of human rights, in particular Article 9 of the European Convention on Human Rights”
. Article 9 is the Freedom of thought conscience and religion. Furthermore, the declaration “urges the French Government to rethink its ban and investigate ways of improving the opportunities for religious as well as racial minorities to integrate more fully into French society, including through the combating of religious discrimination”
. A written declaration needs to be signed by a majority of all MEPs in order for it to be adopted. If the declaration is adopted it will be send to the EU’s institutions as the Parliament’s official position which has to be discussed by the Commission. In this specific case only sixty-eight of the 732 MEPs signed the declaration; hence, it was not adopted
. 

4.2.4
The UK’s anti-terrorism acts 
After the 9/11 attacks in the US in 2001, the UK introduced the Anti-Terrorism, Crime and Security Act 2001. This Act entered into force on 13 December 2001 but on 16 December 2004 Law Lords of the UK ruled that part four of the Act, which enables indefinite detention of foreign nationals without trial, was incompatible with the ECHR. The reason for this was, because this part was only extended to foreign nationals
. This of course, could be explained as discrimination on the basis of nationality. After this ruling the UK proposed a new Act: the Prevention of Terrorism Act 2005. In this Act it is allowed to issue control orders against British citizens as well as foreign nationals. Furthermore, with this new Act, it was still possible to detain suspects of terrorism indefinitely. This violates article 6 of the ECHR: “In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law”
 and article 47 of the Charter: “Everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal previously established by law”
. This Act entered into force on 11 March 2005 but only under the condition that it would be reviewed after a year
. In the mean time the UK was drafting a new law: the Terrorism Act 2006. The UK’s terrorism law of 2006 includes the following: 

· “Acts Preparatory to Terrorism: This aims to capture those planning serious acts of terrorism. 

· Encouragement to Terrorism: This makes it a criminal offence to directly or indirectly incite or encourage others to commit acts of terrorism. This will include the glorification of terrorism, where this may be understood as encouraging the emulation of terrorism. 

· Dissemination of Terrorist Publications: This will cover the sale, loan, or other dissemination of terrorist publications. This will include those publications that encourage terrorism, and those that provide assistance to terrorists. 

· Terrorist training offences: This makes sure that anyone who gives or receives training in terrorist techniques can be prosecuted. The Act also criminalizes attendance at a place of terrorist training. 

The Act also makes amendments to existing legislation, including:

· Introducing warrants to enable the police to search any property owned or controlled by a terrorist suspect 

· Extending terrorism stop and search powers to cover bays and estuaries 

· Extending police powers to detain suspects after arrest for up to twenty-eight days (though periods of more than two days must be approved by a judicial authority) 

· Improved search powers at ports 

· Increased flexibility of the proscription regime, including the power to proscribe groups that glorify terrorism”
. 

At first the Bill of the Terrorism Act 2006 proposed a ninety day detention for suspects of the crimes described above but on 9 November 2005 this part Bill was defeated by the House of Commons. After this defeat an amendment of twenty-eight days of detention was accepted and brought into force on 25 July 2006. To show the controversy of this rather long period of detention without any charge of crime: a suspect in cases of murder, rape or complex fraud can be held in detention for four days without any charge. Nevertheless, on 8 November of this year the first person, a British woman named Samina Malik, was convicted under this new Act for possessing records likely to be useful in terrorism
.

4.2.5
No interference of the EU

Defence against criminal matters such as the fight against terrorism is categorised under the third pillar of the EU. Within this pillar the EU’s institutions only have little power to enforce laws on, or determine the implementation of, legislation for a member state. Therefore, the UK was able to develop anti-terrorism laws without interference of the EU. In addition, questions, whether or not new laws on the fight against terrorism or other criminal matters within the third pillar are compatible with human rights, will for the same reason be determined at national level. 

4.2.6
Polish law on the promotion of homosexuality

On 13 March 2007 Poland’s Deputy Minister of Education Miroslaw Orzechowski said a new law was being drafted by the government to punish anyone who promotes homosexuality in schools and education establishments. Teachers, principles and student could be dismissed, fined or even be imprisoned if they would violate the law. Lecturers on HIV and AIDS who discuss safer sex for lesbian, gay, bisexual and transsexual people would be banned from schools and teachers who would reveal their homosexuality would be fired.  At a summit of the EU’s Ministers of Education on 1 March 2007, Poland’s Deputy Prime Minister and its Minister of Education Roman Giertych had already said “children are receiving propaganda about homosexuality and this must be limited so that children have the correct view of the family”
. Prime Minister Jaroslaw Kaczynski supported the proposed legislation by saying: “Promoting a homosexual lifestyle to young people in school as an alternative to normal life goes too far. These kinds of initiatives in schools have to be stopped”
. Even the President Lech Kaczynski openly commented: “If that kind of approach to sexual life were to be promoted on a grand scale, the human race would disappear”
. On 20 March 2007 a European Parliament committee stated it would examine whether the proposed legislation would be in violation with the EU’s anti-discrimination rules. The committee of Civil Liberties said it would examine if it would violate the EU’s prohibition of discrimination on sexual orientation
. 

4.2.7
Resolution of the European Parliament

On 25 April 2007 the Members of the European Parliament adopted a resolution in which they urged the Polish government officials to refrain from proposing or adoption of the controversial law. The MEPs called for a fact-finding mission to be sent to Poland concerning its intention of the new law proposal, for worldwide de-criminalisation of homosexuality, and for the Commission to take member states to court if they violate their EU obligations. Members of the European Parliament not only expressed their concerns about the announcement of the new law, but also about the Polish Ombudsman for Children who was at that time planning to make a list of jobs for which homosexuals are supposed to be unfit. The Parliament also demands that member states reconfirm to create legislation making discrimination against same-sex couples illegal. Furthermore, the Parliament wants the Commission to guarantee the “principle of mutual recognition” is applicable in this field in order to secure the free movement of same-sex couples without discrimination and a draft of new directives of the EU to ensure that discrimination on the basis of sexual orientation in all areas is prohibited
. 

4.2.8
Response of the Polish Government

On 16 May 2007 the Polish Minister of Education Roman Giertych refused to obey the resolution of the European Parliament and proposed the law to ban the promotion of homosexuality in schools anyway. Giertych claimed his proposal was not discriminating anyone. But in the end with the parliamentary elections of 21 October 2007 the polish voters sent the right wing-cabinet of Prime Minister Jaroslaw Kaczynski home and with this Giertych’s proposal will not proceed. 

5
Introduction cases outside the EU

In this part of the paper human rights issues outside the EU’s borders will be addressed.

Like the cases discussed inside the EU’s borders in the previous chapter, only those cases in which governments or governmental policies or actions have been, or are, violating human rights will be examined. First you will read which instruments the EU’s external policy on human rights contains. Next, four cases are described. Respectively these are: the US and the death penalty, the conflict in Myanmar, the conflict in Uzbekistan and the conflict in Sudan’s region Darfur. Again, after every case, you will find information about the actions of the EU in regard to these cases.

5.1
The EU’s External Human Rights Policy

The EU’s external policy on human rights is embedded within the framework of the Common Foreign and Security Policy. This framework also enables the EU to take immediate action against a third country that violates an individual’s human rights. Within this policy the EU has a wide range of instruments to promote human rights and democratisation in third countries. These instruments consist of: Commons strategies to set the objectives and increase the effectiveness of the EU’s actions, Joint actions to address situations in which actions of the EU are required, Common positions which defines the EU’s point of view and approach to a specific matter, EU guidelines on human rights concerning: death penalty, torture and other cruel, inhuman and degrading treatment or punishment, children and armed conflict and human rights defenders, Declarations and Demarches (diplomatic actions), Conflict prevention and crisis management operations and Activities funded under the European Initiative for Democracy and Human Rights. With the US, Canada, Japan, New Zealand and candidate countries, the EU has so-called Troika consultations. These are consultations in which it is discussed on how both parties can cooperate with each other. Next to this, the EU has several cooperation agreements with third countries in which respect for human rights is a condition in order for the cooperation to continue. In nearly all agreements with third countries the EU has implemented such a “human rights clause”. The EU has more than 120 agreements with a “human rights clause” with third countries and the EU can take actions against a country that violates this clause. These actions range from a ban on visas for senior government officials, freezing the assets held in EU countries or suspending the agreement all together. However, the EU prefers to improve human rights with positive political dialogue and persuasion in stead of imposing sanctions. With countries like China, Russia and Iran the EU only has political dialogue or consultation to negotiate or discuss human rights issues. In the Commission and Parliament’s Communication 2001 three priority areas are specifically described for using political dialogue: 

1 “Promotion of coherent and consistent policies in support of human rights and democratisation.

2 Placing a higher priority on human rights and democratisation in the European Union’s relations with third countries and taking a more pro-active approach, in particular by using the opportunities offered by political dialogue, trade and external assistance.

3 Adopting a more strategic approach to the European Initiative for Democracy and Human Rights (EIDHR), matching programmes and project in the field with EU commitments on human rights and democracy
”.

One of the most important agreements in respecting human rights is the Agreement of Cotonou. This is a trade and aid pact between the EU and seventy-eight developing countries in Africa, the Caribbean and Pacific. If any of these countries fail to respect human rights, trade agreements can be suspended and aid programmes reduced
. 

5.2
Violations outside the EU’s borders

Now we know what the EU’s external policies on human rights are, it is necessary to address cases in which human rights are considered to be violated in order to find out what actions, if any, the EU has taken to protect specific human rights. 

5.2.1
United States and the death penalty

One of the EU’s guidelines on human rights covers the death penalty. The EU makes efforts with use of political dialogue to persuade countries to abolish the death penalty. The United States is number six in the world where most executions are being carried out. Before the state of Texas was about to carry out its 400th execution since the reinstatement of the death penalty in this state in 1976, the EU urged the Governor of Texas Rick Perry to stop the upcoming execution and consider an official suspension of the death penalty in a declaration of 21 August 2007. In this declaration the EU states: “We further consider this punishment to be cruel and inhumane. There is no evidence to suggest that the use of the death penalty serves as a deterrent against violent crime and the irreversibility of the punishment means that miscarriages of justice - which are inevitable in all legal systems – cannot be redressed”
.  “But in response to this Texas Governor Rick Perry told the EU to mind its own business
”. On 23 August 2007 the execution was carried out anyway. In this case it is very obvious that the EU was not successful in their request to spare the life of a convicted criminal. Nevertheless, it shows the active role the EU has taken in defending human rights issues. The EU probably did not think that the Texas Governor would have stopped the execution to be realistic, let alone a moratorium on it, but once again news papers published articles about it. Every time the media covers another case like this, the public opinion will be influenced. Even though, the EU was not successful on the short term, the objectives can be achieved in the future through persistence and determination. 

5.2.2
Myanmar (Burma) and the brutal crack-down in September 2007  

The conflict in which Myanmar (also known as Burma) finds itself now, dates back to the elections of 1990. Myanmar has been a military regime since 1962 and in 1988 after an uprising the State Peace and Development Council (SPDC) seized power and established a new military government. In 1990 the first free and fair elections took place and the opposition party National League for Democracy (NLD) won this election with 82%. However, the SPDC did not honour the results of the elections and continued their military regime and the leader of the NLD was placed under house arrest and still is until this date. Another aspect of the conflict besides the failure of transition of power by the military regime is a low social-capital, a weak middle class and an ethnically-diverse population. Myanmar’s military regime was met with armed resistance; however, the SPDC was able to arrange ceasefire agreements with most of the ethnic groups during the mid-1990s. Nevertheless, violations of human rights still concern the international community. The violations consist of: forced relocations, forced labour and harassment and intimidation of opposition groups. Moreover, there are over 1,100 political prisoners, thousands of prisoners in exile in neighbouring countries and a tightly control of information
. Protests against the SPDC started again in August 2007 with monks marching the streets, chanting prayers. The monks started this because the government drastically increased the prices of fuel, making life even more difficult for the already impoverished citizens of Myanmar. Soon the monks were supported by the public and the Burmese All Monks’ Alliance urged the people to struggle peacefully against the military dictatorship until its downfall. But in September the demonstrations ended with a brutal crack-down. Some reports mention soldiers have fired shots over the heads of the monks; some monks have been beaten and arrested
. 

5.2.3
Response of the EU to the crack-down in Myanmar 

“The Common Position, adopted in 1996, confirmed already existing restrictive measures – an arms embargo imposed in 1990, the suspension of defence cooperation since 1991 and conditions on assistance. GSP (Generalised System of Preferences) privileges were withdrawn in 1997 because of forced labour issues. The visa ban and asset freeze concern the senior military, and members of government, and their families. EU registered companies are prohibited from making finance available to named State-owned enterprises“
.
Apparently these sanctions are not very powerful. Myanmar is not really concerned with the sanctions because its neighbouring countries like China, India and Thailand fill in the gaps. In addition, the United Nations Security Council cannot do anything because Russia and China, who are permanent members of the UN, argued that the situation in Myanmar is an internal matter and should not be on the council’s agenda at all
.

On 5 October 2007, after the crack-down, the EU responded with a widening of sanctions, adding a ban on imports of timber, gemstones and precious metals, a ban on exports of equipment used in the country’s timber and mining industries and a prohibition for EU countries of investments in or imports from those sectors 
. The sanctions also “include a longer list of Myanmar officials who are subject to a travel ban and an assets freeze”
. It has yet to be seen if these sanctions together with the sanctions of the US and Japan will have any impact and improve the situation in Myanmar. 

5.2.4
Uzbekistan and the Andijan massacre

In May 2005 Uzbek national security forces of the interior ministry killed hundreds of protesters. The official count of the government is 187 but the exact number is still uncertain. The protesters went to the streets in Adijan because they thought twenty-three businessmen were wrongfully accused and imprisoned. In the morning of 13 May 2005 armed men freed the businessmen and other prisoners; in doing so they killed several prison guards and took over the regional administration building. There they took at least twenty government officials hostage, including the Head of Prosecutors Office and the Chief of the Tax Inspection Authority, and demanded the resignation of President Islom Karimov. After this had taken place, more protestors gathered at Babur Square to protest against growing poverty and government corruption. After a while shooting incidents began and in the evening the government launched a major offensive without warning. This is known as the Adijan massacre. Some reports say that protestors used the government hostages as human shield to protect themselves. Next, the Uzbek government sealed the perimeter of the protest and opened fired at the protesters. Apparently there would have been indiscriminate firing by government troops and it is not clear whether President Karimov ordered the attack himself. The Uzbek government states Karimov has not given this order and that only terrorist were killed in the shootings. However, several foreign news sources, as well as the Human Rights Watch, say that most of the victims were ordinary and unarmed civilians. In addition, the foreign news sources estimated that 400 to 600 people were killed, whereas the Uzbek government states in a press release that only nine people died and thirty-four were injured. It also should be noticed that the local radio station was taken off the air by the government and foreign TV news channels had been blocked. Because the exact facts were and are still unclear the EU wanted an investigation to find out what really did happen. The Uzbek government refused to agree with an international investigation and the EU responded with sanctions
. 

5.2.5
Sanctions of the EU on Uzbekistan

In October 2005 the EU imposed a visa ban on eight Uzbek officials and an arms embargo. The EU did this in response to an “excessive, disproportionate and indiscriminate use of force”. The EU approved these actions to be taken, because the Uzbek government prohibited an international investigation into the events. In November 2006 the EU upheld the imposed sanctions but decided to start political dialogue with the Uzbek government.

In March 2007 the German Foreign Minister had a meeting with the Uzbek Foreign Minister. After this meeting the German Foreign Minister reported to the Foreign Ministers of the EU that the government of Uzbekistan would maybe allow the international Committee of the Red Cross to visit prisons in Uzbekistan, meetings with EU officials to discuss the Andijan incidents and allow a new investigation on human rights cases by EU officials in return for the sanctions imposed by the EU to end
. At this moment it is expected that the EU will drop the sanctions with Germany as the leading camp in favour of it. “Human rights groups warn that the situation has worsened and that the thirteen imprisoned human rights defenders, whose release the EU called for in May this year, are still behind bars. Furthermore, Denmark, Ireland, the Netherlands, Sweden and the UK want to continue the sanctions
”.


5.2.6
Sudan’s Darfur region and ethnic cleansing 

The Darfur conflict in Sudan is a conflict that can be traced back many years ago during the 1980s. The Darfur region struggled with drought, desertification and overpopulation and the Arab Baggara tribes, who are camel-herding nomads, began to go south where various non-Arab farming tribes were living. The scarcity of food and water resulted in tensions between the people from the north and south. These tensions developed into an ethnic and tribal conflict between two camps which escalated in February 2003. One camp consists of the Sudanese military and the Janjaweed (a militia group recruited from the northern Arab Baggara nomads). The other camp consists of various rebel groups of the southern non-Arab people, like the Sudan Liberation Movement (SLM) and the Justice and Equality Movement (JEM). Although the Sudanese government denies it, it has provided assistance and financial support to the Janjaweed militia and participated in attacks on the non-Arab tribes. In early 2003 the SLM and the JEM accused the Sudanese government of suppressing the non-Arab communities and during this time rebel groups attacked police stations, army outposts and military convoys. At first the rebel groups won most of the engagements with the Sudanese military, but in 2004 the government changed its strategy by using the Janjaweed militia and providing support of air forces. Soon the Janjaweed regained the upper hand in the battles. By spring 2004 several thousand people had been killed, mostly from non-Arab communities. The attacks by the Janjaweed are also regarded as acts of ethnic cleansing. According to a United Nations’ observer team, the non-Arab villages were all destroyed whereas the neighbouring Arab villages were unharmed. Despite various agreements to stop the violence and despite warnings of international organisations, like the United Nations’ former Secretary General Kofi Annan who stated that genocide is becoming a reality in Darfur, the violations continue. Independent observers and international organisations have reported that also non-combatants are being dismembered and killed, even young children and babies. Women are being raped and sexually assaulted and complete communities have been driven from their homes. In addition, there are warnings that thousands of people are dieing of starvation and diseases as a result of not receiving humanitarian aid. These people do not receive this kind of aid because of two reasons. First, they simply live too remote. Second and more strikingly, because the personnel of international aid organisations are under attack and therefore are considering leaving the region. Furthermore, the Sudanese government is strongly opposed to UN peacekeeping forces settling in the region which would enable international aid organisations to continue their work. The Sudanese government considers this to be a Western invasion, with president Al-Bashir even describing it as a colonial plan, stating that Sudan will not be another Iraq. The only peacekeeping force present, the African Union (AU) force, was asked to leave Darfur by the Sudanese government in September 2006. Nevertheless, in December 2006, 200 UN troops were sent to Darfur to support the AU troops. Until this day the situation in Darfur is still not stabilised. This year there were a lot of peace talks between almost all parties involved negotiating on autonomy for Darfur but so far only agreements on joined demand, power and wealth sharing, security, land and humanitarian issues have been reached. Talks will continue in the next few months. To conclude, the official number of deaths in Darfur since 2003 that is used by the United Nations is approximately 400,000. Additionally another 2 million have been driven from their homes
.

5.2.7
EU’s actions in the Darfur conflict

According to Christian Bock and Leland Miller who wrote an article in the Washington Post in December 2004, the EU had not done anything until that time to prevent the situation in Darfur from becoming worse. In their article they mention “that the European Parliament declared that the actions of the Sudanese government in Darfur were "tantamount to genocide," on 16 September 2004 and that the EU threatened to impose sanctions on Sudan, but three months later the Sudanese government had still not done anything and neither did the EU. Furthermore, the EU is being criticised more strongly than the US, because the US already initiated two invasions in Muslim countries in the previous three years: Iraq and Afghanistan. Furthermore, the US still has troops in these two countries and throughout Asia; the US would be ill-equipped to take the lead in Sudan. However, the EU does not lack recourses, manpower or motive. So why did the EU not intervene with military forces? According to Bock and Miller there were two explanations at that time, the first of which was: the UN had not authorised an intervention and therefore the EU did not feel inclined to intervene on their own. Secondly, the Common Foreign and Security Policy (CFSP) does not provide the possibility of a collective armed intervention but only enables the EU to speak with one voice 
. 

Although the EU did not intervene with military troops in Darfur it however already had an arms embargo on the entirety of Sudan since 1997. The EU further strengthened this embargo in 2004 with the following:

· “The delivery or supply of arms and related materiel to Sudan, from member states’ territory, by their nationals, or using their flagged vessels and aircraft; 

· The provision of technical assistance, brokering services and other services related to military activities and to the provision, manufacture, maintenance and use of arms and related materiel to any person, entity or body in, or for use in, Sudan;

· The provision of financing or financial assistance related to military activities to any person, entity or body, in or for use in, Sudan”
.

The embargo was amended in 2005 with the following: “prohibition of the grant, sale, supply or transfer of technical assistance related to military activities and to the provision, manufacture, maintenance and use of arms and related materiel to any person, entity or body, in or for use in, Sudan. The embargo bans the provision of financing or provision of financial assistance related to military activities to any person, entity or body, in or for use in, Sudan”
.

The last resolution on Darfur (resolution 1769 of 31 July 2007) is apparently the strongest so far. In addition, it is the first resolution which all United Nations member states have agreed upon unanimously. Even China and Russia, which were the two countries opposed to other resolutions in the past because of their own interests. But again this latest resolution states that there can be no military solution but the solution should be found through a political process
. However, UN military forces have a stronger mandate than before. They now are allowed to take necessary action to prevent armed attacks and to guarantee the security of humanitarian workers and civilians. 

“Former special representative Jan Pronk who led the peacekeeping operation of the UN in Sudan expresses his concerns about this resolution. According to him it will take a long time for this resolution to be effective and furthermore, any possibility to disarm the Janjaweed militia by the UN forces has been deleted from the resolution because this should be the responsibility of the Sudanese government. In the past the Sudanese government has not done anything to protect its civilians Pronk says: they have attacked them in stead”
. 

5.2.8
Personal reflection on the Darfur conflict

The EU is doing as much as nothing to intervene in this situation. Why not I wonder? Is it too far from home? Have we not learned anything from history? All actions that have been taken were under authorisation of the United Nations. The EU only imposed trade embargos but these have not in any way improved the situation in Darfur. For that matter, the situation has deteriorated and all efforts made by humanitarian organisations seem to be nothing else but a slight temporary relieve. According to me, the EU should set up a binding policy in which it declares that whenever such severe violations take place, the EU will be able to mobilise armed forces immediately in order to send these to the concerned region. This could be possible with an amendment of the Common Foreign and Security Policy. Why only send armed forces with approval of the United Nations which in effect means that troops of European countries will be deployed anyway. So, if this is the case, it should not be unthinkable to send armed forces only with approval of the institutions of the European Union. Furthermore, I think that if the Janjaweed and the Sudanese government had been a threat to Western societies or were regarded as a terrorist organisation supported by the Sudanese President Al-Bashir, the western communities would already have massively invaded the Darfur region, disarming all Janjaweed forces and holding President Al-Bashir accountable and taking him to the International Court of Justice. Do the non-Arabs in Darfur whose rights are being severely violated have to wait as long as the Serbian people waited for Milosovic to be tried, which in the end was too late since he died before he could be sentenced? Why do the international communities still try to negotiate with a government which is clearly reluctant to help solve the situation and even is refusing international aid from NGOs?
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Conclusion: Power of the EU to guarantee human rights 

To summarise what the effective power of the EU is to protect human rights, we will take a look at, and combine the theory and practice of, the previous chapters. Next to this, I will point out the recent developments, the future perspective and provide you with my personal opinion about possibilities or recommendations for the future. 

6.1
Power within the EU

 In theory the EU has the Charter of Fundamental Rights. The Charter is not yet legally binding and individuals cannot appeal to this Charter. If a government within the EU breaches human rights, the EU institutions can only put pressure on this government, claiming that it actions are not in compliance with the Charter. However, the concerning government is not obliged to change its actions with this claim. The three main institutions of the EU: the Council, the Commission and the Parliament, can each independently put pressure on a member state. This is what we have seen in chapter 4, sections 4.2.3 and 4.2.7. In these cases the European Parliament proposed respectively a declaration and a resolution. If these documents are adopted, they will be put on the agenda’s of the EU’s institutions and an opinion or action needs to be developed. However, again the member state in question can disregard the official statement of the EU. In respect to this, it needs to be clarified that the power balance between the EU and its member states is divided in three pillars (see chapter 1). Human rights issues are categorised under the second pillar and criminal matters under the third. In both these pillars the EU has little power which means the member states can act independently. To complete this summary, it needs to be mentioned here that in practise the European Court of Justice is acknowledging more and more fundamental rights in its jurisprudence. Therefore, progress is being made for individuals to appeal to their human rights at a European institution. As for the Charter of Fundamental Rights, of which the text is already agreed upon by the heads of states, it has now entered into the process of ratification. If this process appears to be successful, the EU will have its legally binding document.

6.2
Power outside the EU

Section 5.1 gives a clear overview of all the instruments the EU has to promote human rights in third countries. Note that the key word in the previous sentence is “promote”. This already gives away something about the EU’s power outside its borders. The EU’s external policy on human rights contains several instruments like the common strategies, joint actions, common positions and the EU’s guidelines. These tools are supposed to determine how the EU, as one body, should carry out its policy. The content of these tools should be agreed upon by all member states and with twenty-seven different opinions it is most likely that compromises will be made, which can result in a loss of effectiveness or power. Other instruments are declarations and demarches, which are official statements or actions of the EU. The statement is nothing else than an official communication of the EU’s opinion. Like in the case of the death penalty in Texas, the statement or declaration does not necessarily prevent something from happening. In its external policy the EU specifically emphasizes on political dialogue. With numerous countries and NGOs the EU has meetings and consultations on a regular basis. Although this might be the most honourable way of promoting human rights, it does not contain any direct power. Nevertheless, on long term perspective, this will probably be the one tool that really can change a situation or a government’s mind in a lasting way. The instruments of agreements with third countries and the sanctions the EU can impose, contain more direct power. If a country relies for a great deal on trade with the EU, it will think twice before it takes an action the EU does not like. But this can only be effective if other major actors in the world also threaten with sanction or have similar agreements. In the cases described in chapter five, other countries were more than willing to fill the gap the EU had left behind in regard to trade. Myanmar had China, India and Thailand. Uzbekistan had Russia, China and other neighbouring countries and Sudan also could rely on Russia and China. Intervention is a tool the EU never uses, except with the authorisation of the United Nations. Intervention with the use of military forces is the most direct and powerful instrument, however what will happen if the forces are withdrawn? This can never be predicted and therefore, this instrument is most likely to be a temporary solution only.

6.2
Future perspective and recommendations

Throughout the history of the European Union human rights have become increasingly important for the Union. This can be seen with the establishment of the Common Foreign and Security Policy (1992), the creation of the Charter of Fundamental Rights (2000) and the independent Fundamental Rights Agency (2007). However, the EU also has experienced a setback with the rejection of the Constitutional Treaty in 2005. The Charter was integrated within the Constitutional Treaty and if the Treaty had been adopted the Charter would have gained legal force. The most recent development is the Reform Treaty. This is a treaty that unlike the Constitutional Treaty does not replace all the previous treaties but only amends the Treaty on the European Union and the Treaty establishing the European Community. Because of objections by the United Kingdom and Poland the Reform Treaty only contains a reference to the Charter of Fundamental Rights. Nevertheless, the Charter will gain legal force if the Reform Treaty is ratified by all member states. However, the UK and Poland have achieved that a protocol has been integrated into the Reform Treaty, which states that the Charter does not apply to these countries. The ratification process is expected to last until December 2008 and the Reform Treaty will most likely enter into force on 1 January 2009, if it is ratified by all member states. The Reform Treaty will increase the power of the High Representative of the Union for the Common Foreign and Security Policy, renaming the post: High Representative of the Union for Foreign Affairs and Security Policy. The three pillar structure of the EU will be replaced and the EU’s power within the Common Foreign and Security Policy (second pillar) and the Police and Judicial Cooperation in Criminal Matters (third pillar) will increase. However, member states can opt-out of specific areas. The Reform Treaty will restructure the decision making power into areas with exclusive competence, shared competence and supporting competence. The EU will have shared competence with the member states concerning human rights issues but the national veto will be retained in the areas of shared competence
. 

These developments sound promising, but it has yet to be seen if the Reform Treaty will be ratified by all member states. Of course, the future legal status of the Charter and the shared competence in human rights issues are good perspectives. Though, it is most regrettable that the UK and Poland have been able to negotiate their exclusion from the Charter and that the national right to veto is retained. In my opinion these elements should be removed from the Reform Treaty in order to ensure equal rights for all citizens of the EU. As we already have seen, the European Parliament can propose declaration and resolutions. These actions of the Parliament should gain more power. I think it should not be possible that a member state can ignore these actions of the Parliament so easily. If a declaration or resolution of the Parliament is adopted, the EU should have the obligation to start an investigation. With the results of this investigation it should be determined whether or not a violation has taken place. If so, the EU should take the concerning member state to the European Court of Justice to be tried. However, with the UK and Poland’s opt-out this will not be possible for these countries anyway. Therefore, this never should have been accepted. For the EU to effectively guarantee human rights it should categorise its policies within the first pillar or, if the Reform Treaty is ratified, within the area of exclusive competence. As for matters outside the EU, I want to point out once more that the EU should make it possible to send armed forces with authorisation of its own institutions. Currently within the Common Foreign and Security Policy unanimity is required to take such drastic measures. In practice this means no military interventions will take place, because the member states are simply not able to reach an agreement in order to do this. Therefore, the EU should consider amending the unanimity requirement into a majority vote requirement. In this way it is more likely that military intervention of the EU in severe conflicts like the Darfur one will take place. Intervention could also be initiated much sooner. On the one hand because an agreement within the EU would be reached more easily and on the other hand because, the EU would not have to wait for an authorisation of the United Nations in which Russia and China often are reluctant to take these actions. 
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Charter of Fundamental Rights of the European Union

PREAMBLE (18 Dec, 2000)
The peoples of Europe, in creating an ever closer union among them, are resolved to share a peaceful future based on common values.

Conscious of its spiritual and moral heritage, the Union is founded on the indivisible, universal values of human dignity, freedom, equality and solidarity; it is based on the principles of democracy and the rule of law. It places the individual at the heart of its activities, by establishing the citizenship of the Union and by creating an area of freedom, security and justice.

The Union contributes to the preservation and to the development of these common values while respecting the diversity of the cultures and traditions of the peoples of Europe as well as the national identities of the Member States and the organisation of their public authorities at national, regional and local levels; it seeks to promote balanced and sustainable development and ensures free movement of persons, goods, services and capital, and the freedom of establishment.

To this end, it is necessary to strengthen the protection of fundamental rights in the light of changes in society, social progress and scientific and technological developments by making those rights more visible in a Charter.

This Charter reaffirms, with due regard for the powers and tasks of the Community and the Union and the principle of subsidiarity, the rights as they result, in particular, from the constitutional traditions and international obligations common to the Member States, the Treaty on European Union, the Community Treaties, the European Convention for the Protection of Human Rights and Fundamental Freedoms, the Social Charters adopted by the Community and by the Council of Europe and the case-law of the Court of Justice of the European Communities and of the European Court of Human Rights.

Enjoyment of these rights entails responsibilities and duties with regard to other persons, to the human community and to future generations.

The Union therefore recognises the rights, freedoms and principles set out hereafter.

CHAPTER I . DIGNITY
Article 1. Human dignity.
Human dignity is inviolable. It must be respected and protected.

Article 2. Right to life.
1. Everyone has the right to life. 2. No one shall be condemned to the death penalty, or executed.

Article 3. Right to the integrity of the person.
1. Everyone has the right to respect for his or her physical and mental integrity. 

2. In the fields of medicine and biology, the following must be respected in particular:

· the free and informed consent of the person concerned, according to the procedures laid down by law,

· the prohibition of eugenic practices, in particular those aiming at the selection of persons, 

· the prohibition on making the human body and its parts as such a source of financial gain, 

· the prohibition of the reproductive cloning of human beings. 

Article 4 Prohibition of torture and inhuman or degrading treatment or punishment
No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

Article 5 Prohibition of slavery and forced labour
1. No one shall be held in slavery or servitude. 2. No one shall be required to perform forced or compulsory labour. 3. Trafficking in human beings is prohibited.

CHAPTER II FREEDOMS
Article 6 Right to liberty and security
Everyone has the right to liberty and security of person.

Article 7 Respect for private and family life
Everyone has the right to respect for his or her private and family life, home and communications.

Article 8 Protection of personal data
1. Everyone has the right to the protection of personal data concerning him or her. 2. Such data must be processed fairly for specified purposes and on the basis of the consent of the person concerned or some other legitimate basis laid down by law. Everyone has the right of access to data which has been collected concerning him or her, and the right to have it rectified. 3. Compliance with these rules shall be subject to control by an independent authority.

Article 9 Right to marry and right to found a family
The right to marry and the right to found a family shall be guaranteed in accordance with the national laws governing the exercise of these rights.

Article 10 Freedom of thought, conscience and religion
1. Everyone has the right to freedom of thought, conscience and religion. This right includes freedom to change religion or belief and freedom, either alone or in community with others and in public or in private, to manifest religion or belief, in worship, teaching, practice and observance.

2. The right to conscientious objection is recognised, in accordance with the national laws governing the exercise of this right.

Article 11 Freedom of expression and information
1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers.

2. The freedom and pluralism of the media shall be respected.

Article 12 Freedom of assembly and of association
1. Everyone has the right to freedom of peaceful assembly and to freedom of association at all levels, in particular in political, trade union and civic matters, which implies the right of everyone to form and to join trade unions for the protection of his or her interests.

2. Political parties at Union level contribute to expressing the political will of the citizens of the Union.

Article 13 Freedom of the arts and sciences
The arts and scientific research shall be free of constraint. Academic freedom shall be respected.

Article 14 Right to education
1. Everyone has the right to education and to have access to vocational and continuing training.

2. This right includes the possibility to receive free compulsory education.

3. The freedom to found educational establishments with due respect for democratic principles and the right of parents to ensure the education and teaching of their children in conformity with their religious, philosophical and pedagogical convictions shall be respected, in accordance with the nationallaws governing the exercise of such freedom and right.

Article 15 Freedom to choose an occupation and right to engage in work
1. Everyone has the right to engage in work and to pursue a freely chosen or accepted occupation.

2. Every citizen of the Union has the freedom to seek employment, to work, to exercise the right of establishment and to provide services in any Member State.

3. Nationals of third countries who are authorised to work in the territories of the Member States are entitled to working conditions equivalent to those of citizens of the Union.

Article 16 Freedom to conduct a business
The freedom to conduct a business in accordance with Community law and national laws and practices is recognised.

Article 17 Right to property
1. Everyone has the right to own, use, dispose of and bequeath his or her lawfully acquired possessions. No one may be deprived of his or her possessions, except in the public interest and in the cases and under the conditions provided for by law, subject to fair compensation being paid in good time for their loss. The use of property may be regulated by law in so far as is necessary for the general interest.

2. Intellectual property shall be protected.

Article 18 Right to asylum
The right to asylum shall be guaranteed with due respect for the rules of the Geneva Convention of 28 July 1951 and the Protocol of 31 January 1967 relating to the status of refugees and in accordance with the Treaty establishing the European Community.

Article 19 Protection in the event of removal, expulsion or extradition
1. Collective expulsions are prohibited.

2. No one may be removed, expelled or extradited to a State where there is a serious risk that he or she would be subjected to the death penalty, torture or other inhuman or degrading treatment or punishment.

CHAPTER III EQUALITY
Article 20 Equality before the law
Everyone is equal before the law.

Article 21 Non-discrimination
1. Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be prohibited.

2. Within the scope of application of the Treaty establishing the European Community and of the Treaty on European Union, and without prejudice to the special provisions of those Treaties, any discrimination on grounds of nationality shall be prohibited.

Article 22 Cultural, religious and linguistic diversity
The Union shall respect cultural, religious and linguistic diversity.

Article 23 Equality between men and women
Equality between men and women must be ensured in all areas, including employment, work and pay. The principle of equality shall not prevent the maintenance or adoption of measures providing for specific advantages in favour of the under-represented sex.

Article 24 The rights of the child
1. Children shall have the right to such protection and care as is necessary for their well-being. They may express their views freely. Such views shall be taken into consideration on matters which concern them in accordance with their age and maturity.

2. In all actions relating to children, whether taken by public authorities or private institutions, the child's best interests must be a primary consideration.

3. Every child shall have the right to maintain on a regular basis a personal relationship and direct contact with both his or her parents, unless that is contrary to his or her interests.

Article 25 The rights of the elderly
The Union recognises and respects the rights of the elderly to lead a life of dignity and independence and to participate in social and cultural life.

Article 26 Integration of persons with disabilities
The Union recognises and respects the right of persons with disabilities to benefit from measures designed to ensure their independence, social and occupational integration and participation in the life of the community.

 CHAPTER IV SOLIDARITY
Article 27 Workers' right to information and consultation within the undertaking
Workers or their representatives must, at the appropriate levels, be guaranteed information and consultation in good time in the cases and under the conditions provided for by Community law and national laws and practices.

Article 28 Right of collective bargaining and action
Workers and employers, or their respective organisations, have, in accordance with Community law and national laws and practices, the right to negotiate and conclude collective agreements at the appropriate levels and, in cases of conflicts of interest, to take collective action to defend their interests, including strike action.

Article 29 Right of access to placement services
Everyone has the right of access to a free placement service.

Article 30 Protection in the event of unjustified dismissal
Every worker has the right to protection against unjustified dismissal, in accordance with Community law and national laws and practices.

Article 31 Fair and just working conditions
1. Every worker has the right to working conditions which respect his or her health, safety and dignity.

2. Every worker has the right to limitation of maximum working hours, to daily and weekly rest periods and to an annual period of paid leave.

Article 32 Prohibition of child labour and protection of young people at work
The employment of children is prohibited. The minimum age of admission to employment may not be lower than the minimum school-leaving age, without prejudice to such rules as may be more favourable to young people and except for limited derogations. Young people admitted to work must have working conditions appropriate to their age and be protected against economic exploitation and any work likely to harm their safety, health or physical, mental, moral or social development or to interfere with their education.

Article 33 Family and professional life
1. The family shall enjoy legal, economic and social protection.

2. To reconcile family and professional life, everyone shall have the right to protection from dismissal for a reason connected with maternity and the right to paid maternity leave and to parental leave following the birth or adoption of a child.

Article 34 Social security and social assistance
1. The Union recognises and respects the entitlement to social security benefits and social services providing protection in cases such as maternity, illness, industrial accidents, dependency or old age, and in the case of loss of employment, in accordance with the rules laid down by Community law and national laws and practices.

2. Everyone residing and moving legally within the European Union is entitled to social security benefits and social advantages in accordance with Community law and national laws and practices.

3. In order to combat social exclusion and poverty, the Union recognises and respects the right to social and housing assistance so as to ensure a decent existence for all those who lack sufficient resources, in accordance with the rules laid down by Community law and national laws and practices.

Article 35 Health care
Everyone has the right of access to preventive health care and the right to benefit from medical treatment under the conditions established by national laws and practices. A high level of human health protection shall be ensured in the definition and implementation of all Union policies and activities.

Article 36 Access to services of general economic interest
The Union recognises and respects access to services of general economic interest as provided for in national laws and practices, in accordance with the Treaty establishing the European Community, in order to promote the social and territorial cohesion of the Union.

Article 37 Environmental protection
A high level of environmental protection and the improvement of the quality of the environment must be integrated into the policies of the Union and ensured in accordance with the principle of sustainable development. Article 38 Consumer protection Union policies shall ensure a high level of consumer protection.

CHAPTER V CITIZENS' RIGHTS
Article 39 Right to vote and to stand as a candidate at elections to the European Parliament
1. Every citizen of the Union has the right to vote and to stand as a candidate at elections to the European Parliament in the Member State in which he or she resides, under the same conditions as nationals of that State.

2. Members of the European Parliament shall be elected by direct universal suffrage in a free and secret ballot.

Article 40 Right to vote and to stand as a candidate at municipal elections
Every citizen of the Union has the right to vote and to stand as a candidate at municipal elections in the Member State in which he or she resides under the same conditions as nationals of that State.

Article 41 Right to good administration
1. Every person has the right to have his or her affairs handled impartially, fairly and within a reasonable time by the institutions and bodies of the Union.

2. This right includes:

· the right of every person to be heard, before any individual measure which would affect him or her adversely is taken; 

· the right of every person to have access to his or her file, while respecting the legitimate interests of confidentiality and of professional and business secrecy; 

· the obligation of the administration to give reasons for its decisions. 

3. Every person has the right to have the Community make good any damage caused by its institutions or by its servants in the performance of their duties, in accordance with the general principles common to the laws of the Member States.

4. Every person may write to the institutions of the Union in one of the languages of the Treaties and must have an answer in the same language.

Article 42 Right of access to documents
Any citizen of the Union, and any natural or legal person residing or having its registered office in a Member State, has a right of access to European Parliament, Council and Commission documents.

Article 43 Ombudsman
Any citizen of the Union and any natural or legal person residing or having its registered office in a Member State has the right to refer to the Ombudsman of the Union cases of maladministration in the activities of the Community institutions or bodies, with the exception of the Court of Justice and the Court of First Instance acting in their judicial role.

Article 44 Right to petition
Any citizen of the Union and any natural or legal person residing or having its registered office in a Member State has the right to petition the European Parliament.

Article 45 Freedom of movement and of residence
1. Every citizen of the Union has the right to move and reside freely within the territory of the Member States.

2. Freedom of movement and residence may be granted, in accordance with the Treaty establishing the European Community, to nationals of third countries legally resident in the territory of a Member State.

Article 46 Diplomatic and consular protection
Every citizen of the Union shall, in the territory of a third country in which the Member State of which he or she is a national is not represented, be entitled to protection by the diplomatic or consular authorities of any Member State, on the same conditions as the nationals of that Member State.

CHAPTER VI JUSTICE
Article 47 Right to an effective remedy and to a fair trial
Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the right to an effective remedy before a tribunal in compliance with the conditions laid down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal previously established by law. Everyone shall have the possibility of being advised,defended and represented.

Legal aid shall be made available to those who lack sufficient resources in so far as such aid is necessary to ensure effective access to justice.

Article 48 Presumption of innocence and right of defence
1. Everyone who has been charged shall be presumed innocent until proved guilty according to law.

2. Respect for the rights of the defence of anyone who has been charged shall be guaranteed.

Article 49 Principles of legality and proportionality of criminal offences and penalties
1. No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence under national law or international law at the time when it was committed. Nor shall a heavier penalty be imposed than that which was applicable at the time the criminal offence was committed. If, subsequent to the commission of a criminal offence, the law provides for a lighter penalty, that penalty shall be applicable.

2. This Article shall not prejudice the trial and punishment of any person for any act or omission which, at the time when it was committed, was criminal according to the general principles recognised by the community of nations.

3. The severity of penalties must not be disproportionate to the criminal offence.

Article 50 Right not to be tried or punished twice in criminal proceedings for the same criminal offence
No one shall be liable to be tried or punished again in criminal proceedings for an offence for which he or she has already been finally acquitted or convicted within the Union in accordance with the law.

CHAPTER VII GENERAL PROVISIONS
Article 51 Scope
1. The provisions of this Charter are addressed to the institutions and bodies of the Union with due regard for the principle of subsidiarity and to the Member States only when they are implementing Union law. They shall therefore respect the rights, observe the principles and promote the application thereof in accordance with their respective powers.

2. This Charter does not establish any new power or task for the Community or the Union, or modify powers and tasks defined by the Treaties.

Article 52 Scope of guaranteed rights
1. Any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided for by law and respect the essence of those rights and freedoms. Subject to the principle of proportionality, limitations may be made only if they are necessary and genuinely meet objectives of general interest recognised by the Union or the need to protect the rights and freedoms of others.

2. Rights recognised by this Charter which are based on the Community Treaties or the Treaty on European Union shall be exercised under the conditions and within the limits defined by those Treaties.

3. In so far as this Charter contains rights which correspond to rights guaranteed by the Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning and scope of those rights shall be the same as those laid down by the said Convention. This provision shall not prevent Union law providing more extensive protection.

Article 53 Level of protection
Nothing in this Charter shall be interpreted as restricting or adversely affecting human rights and fundamental freedoms as recognised, in their respective fields of application, by Union law and international law and by international agreements to which the Union, the Community or all the Member States are party, including the European Convention for the Protection of Human Rights and Fundamental Freedoms, and by the Member States' constitutions.

Article 54 Prohibition of abuse of rights
Nothing in this Charter shall be interpreted as implying any right to engage in any activity or to perform any act aimed at the destruction of any of the rights and freedoms recognised in this Charter or at their limitation to a greater extent than is provided for herein.

Appendix 3

Convention for the Protection 

of Human Rights 
Convention for the Protection of Human Rights and Fundamental Freedoms as amended by Protocol No. 11 

with Protocol Nos. 1, 4, 6, 7, 12 and 13 

The text of the Convention had been amended according to the provisions of Protocol No. 3 (ETS No. 45), which entered into force on 21 September 1970, of Protocol No. 5 (ETS No. 55), which entered into force on 20 December 1971 and  of  Protocol  No.  8  (ETS No.  118),  which  entered  into  force  on  1  January 1990,  and  comprised  also  the  text  of  Protocol  No.  2  (ETS  No.  44)  which,  in accordance with Article 5, paragraph 3 thereof, had been an integral part of the Convention  since  its  entry  into  force  on  21  September  1970.  All  provisions which  had  been  amended  or  added  by  these  Protocols  are  replaced  by 

Protocol  No.  11  (ETS  No.  155),  as  from  the  date  of  its  entry  into  force  on 1 November  1998.  As  from  that  date,  Protocol  No.  9  (ETS  No.  140),  which entered into force on 1 October 1994, is repealed. 

Registry of the European Court of Human Rights 

September 2003 

Convention for the Protection of Human Rights and Fundamental Freedoms 

Rome, 4.XI.1950 

The governments signatory hereto, being members of the Council of Europe, 

Considering  the  Universal  Declaration of  Human Rights  proclaimed  by the General Assembly of the United Nations on 10th December 1948; 

Considering  that  this  Declaration  aims  at  securing  the  universal  and effective recognition and observance of the Rights therein declared; 

Considering that the aim of the Council of Europe is the achievement of greater  unity  between  its  members  and  that  one  of  the  methods  by which  that  aim  is  to  be  pursued  is  the  maintenance  and  further realisation of human rights and fundamental freedoms; 

Reaffirming  their  profound belief  in  those  fundamental  freedoms which 

are  the  foundation  of  justice  and  peace  in  the  world  and  are  best maintained on the one hand by an effective political democracy and on the  other  by  a  common  understanding  and  observance  of  the  human rights upon which they depend; 

Being  resolved,  as  the  governments  of  European  countries  which  are like-minded  and  have a common  heritage  of  political  traditions,  ideals, freedom  and  the  rule  of  law,  to  take  the  first  steps  for  the  collective enforcement of certain of the rights stated in the Universal Declaration, 

Have agreed as follows: 

Article 1 . Obligation to respect human rights 

The  High  Contracting  Parties  shall  secure  to  everyone  within  their jurisdiction  the  rights  and  freedoms  defined  in  Section  I  of  this Convention. 

SECTION I . RIGHTS AND FREEDOMS 

Article 2 . Right to life 

1  Everyone's  right  to  life  shall  be  protected  by  law.  No  one  shall  be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law. 

2  Deprivation of  life  shall  not  be  regarded  as inflicted in contravention  of this article when it results from the use of force which is no more than absolutely necessary: 

a  in defence of any person from unlawful violence; 

b  in order to effect a lawful arrest or to prevent the escape of a person lawfully detained; 

c  in  action  lawfully  taken  for  the  purpose  of  quelling  a  riot  or insurrection. 

Article 3 . Prohibition of torture 

No  one  shall  be  subjected  to  torture  or  to  inhuman  or  degrading treatment or punishment. 

Article 4 . Prohibition of slavery and forced labour 

1  No one shall be held in slavery or servitude. 

2  No one shall be required to perform forced or compulsory labour. 

3  For  the  purpose  of  this  article  the  term  .forced  or  compulsory  labour. 

shall not include: 

a  any  work  required  to  be  done  in  the  ordinary  course  of  detention imposed according to the provisions of Article 5 of this Convention or during conditional release from such detention; 

b  any  service  of  a  military  character  or,  in  case  of  conscientious objectors  in  countries  where  they  are  recognised,  service  exacted instead of compulsory military service; 
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c  any service exacted in case of an emergency or calamity threatening the life or well-being of the community; 

d  any work or service which forms part of normal civic obligations. 

Article 5 . Right to liberty and security 

1  Everyone has the right to liberty and security of person. No one shall be deprived  of  his  liberty  save  in  the  following  cases  and  in  accordance with a procedure prescribed by law: 

a  the  lawful  detention  of  a  person  after  conviction  by  a  competent court; 

b  the lawful arrest or detention of a person for non-compliance with the lawful  order  of  a  court  or  in  order  to  secure  the  fulfilment  of  any obligation prescribed by law; 

c  the lawful arrest or detention of a person effected for the purpose of bringing  him  before  the  competent  legal  authority  on  reasonable suspicion  of  having committed  an  offence  or  when  it  is  reasonably considered necessary to prevent his committing an offence or fleeing after having done so; 

d  the  detention  of  a  minor  by  lawful  order  for  the  purpose  of educational  supervision  or  his  lawful  detention  for  the  purpose  of bringing him before the competent legal authority; 

e  the lawful detention of persons for the prevention of the spreading of infectious diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants; 

f  the lawful arrest or detention of a person to prevent his effecting an unauthorised  entry  into  the  country  or  of  a  person  against  whom action is being taken with a view to deportation or extradition. 

2  Everyone  who  is  arrested  shall  be  informed  promptly,  in  a  language which  he understands,  of  the reasons  for  his  arrest  and of any  charge against him. 

3  Everyone  arrested  or  detained  in  accordance  with  the  provisions  of paragraph 1.c of this article shall be brought promptly before a judge or other  officer  authorised  by  law  to  exercise  judicial  power  and  shall  be entitled  to  trial  within  a  reasonable  time  or  to  release  pending  trial. Release may be conditioned by guarantees to appear for trial. 

4  Everyone who  is  deprived  of  his  liberty  by  arrest  or  detention  shall be 

entitled  to  take  proceedings  by  which  the  lawfulness  of  his  detention 

shall  be  decided  speedily  by  a  court  and  his  release  ordered  if  the 

detention is not lawful. 

5  Everyone who has been the victim of arrest or detention in contravention 

of  the  provisions  of  this  article  shall  have  an  enforceable  right  to 

compensation. 

Article 6 . Right to a fair trial 

1  In the determination of his civil rights and obligations or of any criminal charge  against  him,  everyone  is  entitled  to  a  fair  and  public  hearing within  a  reasonable  time  by  an  independent  and  impartial  tribunal established by law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice. 

2  Everyone  charged  with  a  criminal  offence  shall  be  presumed  innocent until proved guilty according to law. 

3  Everyone  charged  with  a  criminal  offence  has  the  following  minimum rights: 

a  to be informed promptly, in a language which he understands and in detail, of the nature and cause of the accusation against him; 

b  to  have  adequate  time  and  facilities  for  the  preparation  of  his defence; 

c  to  defend  himself  in  person  or  through  legal  assistance  of his  own choosing  or,  if  he  has  not  sufficient  means  to  pay  for  legal assistance,  to  be  given  it  free  when  the  interests  of  justice  so require; 

d  to  examine  or have  examined witnesses against  him and to  obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him; 

e  to have the free assistance of an interpreter if he cannot understand or speak the language used in court. 

Article 7 . No punishment without law 

1  No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence under national or international law at the time when it was committed. Nor shall a heavier penalty  be  imposed  than  the  one  that  was  applicable  at  the  time  the criminal offence was committed. 

2  This article shall not prejudice the trial and punishment of any person for any  act  or  omission  which,  at  the  time  when  it  was  committed,  was criminal according to the general principles of law recognised by civilised nations. 

Article 8 . Right to respect for private and family life 

1  Everyone has the right to respect for his private and family life, his home and his correspondence. 

2  There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or  crime, for  the  protection  of  health  or morals,  or  for  the protection  of the rights and freedoms of others. 

Article 9 . Freedom of thought, conscience and religion 

1  Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief and freedom, either  alone  or  in  community  with  others  and  in  public  or  private,  to manifest  his  religion  or  belief,  in  worship,  teaching,  practice  and observance. 

2  Freedom  to  manifest  one's  religion  or  beliefs  shall  be  subject  only  to such  limitations  as  are  prescribed  by  law  and  are  necessary  in  a democratic society in the interests of public safety, for the protection of public  order,  health  or  morals,  or  for  the  protection  of  the  rights  and freedoms of others. 

Article 10 . Freedom of expression 

1  Everyone has the right to freedom of expression. This right shall include freedom  to  hold  opinions  and  to  receive  and  impart  information  and ideas without interference by public authority and regardless of frontiers. This  article  shall  not  prevent  States  from  requiring  the  licensing  of broadcasting, television or cinema enterprises. 

2  The  exercise  of  these  freedoms,  since  it  carries  with  it  duties  and responsibilities,  may  be  subject  to  such  formalities,  conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic  society,  in  the  interests  of  national  security,  territorial integrity or public safety, for the prevention of disorder or crime, for the protection  of  health  or  morals,  for  the  protection  of  the  reputation  or rights of others, for preventing the disclosure of information received in confidence,  or  for  maintaining  the  authority  and  impartiality  of  the judiciary. 

Article 11 . Freedom of assembly and association 

1  Everyone has the right to freedom of peaceful assembly and to freedom of  association with  others,  including  the  right  to  form  and  to  join  trade unions for the protection of his interests. 

2  No restrictions shall be placed on the exercise of these rights other than such  as  are  prescribed  by  law  and  are  necessary  in  a  democratic society  in  the  interests  of  national  security  or  public  safety,  for  the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others. This article shall 

not prevent the imposition of lawful restrictions on the exercise of these rights  by  members  of  the  armed  forces,  of  the  police  or  of  the administration of the State. 

Article 12 . Right to marry 

Men  and  women  of  marriageable  age  have  the  right  to marry  and  to found a family, according to the national laws governing the exercise of this right. 

Article 13 . Right to an effective remedy 

Everyone whose rights and freedoms as set forth in this Convention are violated  shall  have  an  effective  remedy  before  a  national  authority notwithstanding that the violation has been committed by persons acting in an official capacity. 

Article 14 . Prohibition of discrimination 

The  enjoyment  of  the  rights  and  freedoms  set  forth  in  this Convention shall  be  secured  without  discrimination  on  any  ground  such  as  sex, race,  colour,  language,  religion,  political  or  other  opinion,  national  or social origin, association with a national minority, property, birth or other status. 

Article 15 . Derogation in time of emergency 

1  In  time  of  war  or  other  public  emergency  threatening  the  life  of  the nation any High Contracting Party may take measures derogating from its obligations under this Convention to the extent strictly required by the exigencies  of  the  situation,  provided  that  such  measures  are  not inconsistent with its other obligations under international law. 

2  No derogation from Article 2, except in respect of deaths resulting from lawful  acts  of  war,  or  from  Articles  3,  4  (paragraph  1)  and  7  shall  be made under this provision. 

3  Any High Contracting Party availing itself of this right of derogation shall keep  the  Secretary General  of  the  Council  of  Europe  fully  informed  of the measures which it has taken and the reasons therefor. It shall also inform  the  Secretary  General  of  the  Council  of  Europe  when  such measures have ceased to operate and the provisions of the Convention are again being fully executed. 

Article 16 . Restrictions on political activity of aliens 

Nothing  in  Articles  10,  11  and  14  shall  be  regarded  as  preventing  the High  Contracting  Parties  from  imposing  restrictions  on  the  political activity of aliens. 

Article 17 . Prohibition of abuse of rights 

Nothing in this Convention may be interpreted as implying for any State, group or  person any  right  to engage  in any  activity  or perform any  act aimed  at  the  destruction  of  any  of  the  rights  and  freedoms  set  forth herein or at their limitation to a greater extent than is provided for in the Convention. 

Article 18 . Limitation on use of restrictions on rights 

The  restrictions permitted under  this  Convention  to  the  said  rights  and freedoms shall not be applied for any purpose other than those for which they have been prescribed. 

SECTION II . EUROPEAN COURT OF HUMAN RIGHTS 

Article 19 . Establishment of the Court 

To ensure the observance of the engagements undertaken by the High Contracting  Parties  in  the  Convention  and  the  Protocols  thereto,  there shall be set up a European Court of Human Rights, hereinafter referred to as «the Court». It shall function on a permanent basis. 

Article 20 . Number of judges 

The Court shall consist of a number of judges equal to that of the High Contracting Parties. 

Article 21 . Criteria for office 

1  The judges shall be of high moral character and must either possess the qualifications  required  for  appointment  to  high  judicial  office  or  be jurisconsults of recognised competence. 

2  The judges shall sit on the Court in their individual capacity. 

3  During  their  term  of  office  the  judges  shall  not  engage  in  any  activity which  is  incompatible  with  their  independence,  impartiality  or  with  the demands of a full-time office; all questions arising from the application of this paragraph shall be decided by the Court. 

Article 22 . Election of judges 

1  The judges shall be elected by the Parliamentary Assembly with respect to each High Contracting Party by a majority of votes cast from a list of three candidates nominated by the High Contracting Party. 

2  The  same  procedure  shall  be  followed  to  complete  the  Court  in  the event  of  the  accession  of  new  High  Contracting  Parties  and  in  filling casual vacancies. 

Article 23 . Terms of office 

1  The judges shall be elected for a period of six years. They may be re-elected. However, the terms of office of one-half of the judges elected at the first election shall expire at the end of three years. 

2  The judges whose terms of office are to expire at the end of the initial period of three years shall be chosen by lot by the Secretary General of the Council of Europe immediately after their election. 

3  In order to ensure that, as far as possible, the terms of office of one-half of  the  judges  are  renewed  every  three  years,  the  Parliamentary Assembly  may  decide,  before  proceeding  to  any  subsequent  election, that the term or terms of office of one or more judges to be elected shall be for a period other than six years but not more than nine and not less than three years. 

4  In cases where more than one term of office is involved and where the Parliamentary Assembly applies the preceding paragraph, the allocation of  the  terms  of  office  shall  be  effected  by  a  drawing  of  lots  by  the Secretary  General  of  the  Council  of  Europe  immediately  after  the election. 

5  A judge elected to replace a judge whose term of office has not expired shall hold office for the remainder of his predecessor's term. 

6  The terms of office of judges shall expire when they reach the age of 70. 

7  The  judges  shall  hold  office  until  replaced.  They  shall,  however, continue  to  deal  with  such  cases  as  they  already  have  under consideration. 

Article 24 . Dismissal 

No  judge  may  be  dismissed  from  his  office  unless  the  other  judges decide  by  a  majority  of  two-thirds  that  he  has  ceased  to  fulfil  the required conditions. 

Article 25 . Registry and legal secretaries 

The Court shall have a registry, the functions and organisation of which shall be laid down in the rules of the Court. The Court shall be assisted by legal secretaries. 

Article 26 . Plenary Court 

The plenary Court shall 

a  elect  its  President  and  one  or  two  Vice-Presidents  for  a  period  of three years; they may be re-elected; 

b  set up Chambers, constituted for a fixed period of time; 

c  elect  the  Presidents  of  the  Chambers  of  the  Court;  they  may  be re-elected; 

d  adopt the rules of the Court, and 

e  elect the Registrar and one or more Deputy Registrars. 

Article 27 . Committees, Chambers and Grand Chamber 

1  To consider cases brought before it, the Court shall sit in committees of three judges, in Chambers of seven judges and in a Grand Chamber of seventeen judges. The Court's Chambers shall set up committees for a fixed period of time. 

2  There shall sit as an ex officio member of the Chamber and the Grand Chamber the judge elected in respect of the State Party concerned or, if there is none or if he is unable to sit, a person of its choice who shall sit in the capacity of judge. 

3  The Grand Chamber  shall  also  include  the  President  of  the Court,  the Vice-Presidents,  the  Presidents  of  the  Chambers  and  other  judges chosen  in  accordance with the rules of  the Court.  When a case is referred  to  the  Grand  Chamber  under  Article  43,  no  judge  from  the Chamber which rendered the judgment shall sit in the Grand Chamber, with the exception of the President of the Chamber and the judge who sat in respect of the State Party concerned. 

Article 28 . Declarations of inadmissibility by committees 

A committee may,  by  a unanimous  vote, declare  inadmissible or  strike out  of  its  list  of  cases an application submitted  under  Article 34 where such a decision can be taken without further examination. The decision shall be final. 

Article 29 . Decisions by Chambers on admissibility and merits 

1  If no decision is taken under Article 28, a Chamber shall decide on the admissibility  and  merits  of  individual  applications  submitted  under Article 34. 

2  A  Chamber  shall  decide  on  the  admissibility  and  merits  of  inter-State applications submitted under Article 33. 

3  The decision on admissibility shall be taken separately unless the Court, in exceptional cases, decides otherwise. 

Article 30 . Relinquishment of jurisdiction to the Grand Chamber 

Where  a  case  pending  before  a  Chamber  raises  a  serious  question affecting the interpretation of the Convention or the protocols thereto, or where  the  resolution  of  a  question  before  the  Chamber  might  have  a result inconsistent with a judgment previously delivered by the Court, the Chamber  may,  at  any  time  before  it  has  rendered  its  judgment, relinquish jurisdiction in favour of the Grand Chamber, unless one of the 

parties to the case objects. 

Article 31 . Powers of the Grand Chamber 

The Grand Chamber shall 

a  determine applications submitted either under Article 33 or Article 34 when  a  Chamber  has  relinquished  jurisdiction  under  Article  30  or when the case has been referred to it under Article 43; and 

b  consider requests for advisory opinions submitted under Article 47. 

Article 32 . Jurisdiction of the Court 

1  The  jurisdiction  of  the Court  shall  extend  to  all matters concerning  the interpretation  and  application  of  the  Convention  and  the  protocols thereto which are referred to it as provided in Articles 33, 34 and 47. 

2  In the event of dispute as to whether the Court has jurisdiction, the Court shall decide. 

Article 33 . Inter-State cases 

Any High Contracting Party may refer to the Court any alleged breach of the  provisions  of  the  Convention  and  the  protocols  thereto  by  another High Contracting Party. 

Article 34 . Individual applications 

The Court may receive applications from any person, non-governmental organisation  or  group  of  individuals  claiming  to  be  the  victim  of  a violation by one of the High Contracting Parties of the rights set forth in the  Convention  or  the  protocols  thereto.  The  High  Contracting  Parties undertake not to hinder in any way the effective exercise of this right. 

Article 35 . Admissibility criteria 

1  The  Court  may  only  deal  with  the  matter  after  all  domestic  remedies have  been  exhausted,  according  to  the  generally  recognised  rules  of international  law,  and  within  a  period  of  six  months  from  the  date  on which the final decision was taken. 

2  The Court shall not deal with any application submitted under Article 34 that 

a  is anonymous; or 

b  is  substantially  the  same  as  a  matter  that  has  already  been examined  by  the  Court  or  has  already  been  submitted  to  another procedure  of  international  investigation  or  settlement  and  contains no relevant new information. 

3  The  Court  shall  declare  inadmissible  any  individual  application submitted  under  Article  34  which  it  considers  incompatible  with  the provisions  of  the  Convention  or  the  protocols  thereto,  manifestly  ill-founded, or an abuse of the right of application. 

4  The  Court  shall  reject  any  application  which  it  considers  inadmissible under this Article. It may do so at any stage of the proceedings. 

Article 36 . Third party intervention 

1  In  all  cases  before  a  Chamber  or  the  Grand  Chamber,  a  High Contracting Party one of whose nationals is an applicant shall have the right to submit written comments and to take part in hearings. 

2  The  President  of  the  Court  may,  in  the  interest  of  the  proper administration of justice, invite any High Contracting Party which is not a party  to  the  proceedings  or  any  person  concerned  who  is  not  the applicant to submit written comments or take part in hearings. 

Article 37 . Striking out applications 

1  The  Court  may  at  any  stage  of  the  proceedings  decide  to  strike  an application  out  of  its  list  of  cases where  the circumstances  lead  to  the conclusion that 

a  the applicant does not intend to pursue his application; or 

b  the matter has been resolved; or 

c  for any other reason established by the Court, it is no longer justified to continue the examination of the application. However,  the  Court  shall  continue  the  examination  of  the  application  if respect for human rights as defined in the Convention and the protocols thereto so requires. 

2  The Court  may  decide  to  restore  an  application  to  its  list of  cases  if  it considers that the circumstances justify such a course. 

Article  38 . Examination  of  the  case  and  friendly  settlement proceedings 

1  If the Court declares the application admissible, it shall a  pursue  the  examination  of  the  case,  together  with  the representatives  of  the  parties,  and  if  need  be,  undertake  an 

investigation, for the effective conduct of which the States concerned shall furnish all necessary facilities; 

b  place  itself  at  the  disposal  of  the  parties  concerned  with  a  view  to securing  a  friendly  settlement  of  the matter on  the basis of  respect for  human  rights  as  defined  in  the  Convention  and  the  protocols thereto. 

2  Proceedings conducted under paragraph 1.b shall be confidential. 

Article 39 . Finding of a friendly settlement 

If a friendly settlement is effected, the Court shall strike the case out of its  list  by  means  of  a  decision  which  shall  be  confined  to  a  brief statement of the facts and of the solution reached. 

Article 40 . Public hearings and access to documents 

1  Hearings  shall  be  in  public  unless  the  Court  in  exceptional circumstances decides otherwise. 

2  Documents deposited with the Registrar shall be accessible to the public unless the President of the Court decides otherwise. 

Article 41 . Just satisfaction 

If the Court finds that there has been a violation of the Convention or the protocols  thereto,  and  if  the  internal  law  of  the  High Contracting  Party concerned allows only partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the injured party. 

Article 42 . Judgments of Chambers 

Judgments  of  Chambers  shall  become  final  in  accordance  with  the provisions of Article 44, paragraph 2. 

Article 43 . Referral to the Grand Chamber 

1  Within  a  period  of  three  months  from  the  date  of  the  judgment  of  the Chamber, any party to the case may, in exceptional cases, request that the case be referred to the Grand Chamber. 

2  A panel of five judges of the Grand Chamber shall accept the request if the  case  raises  a  serious  question  affecting  the  interpretation  or application of the Convention or the protocols thereto, or a serious issue of general importance. 

3  If  the  panel  accepts  the  request,  the  Grand Chamber  shall  decide  the case by means of a judgment. 

Article 44 . Final judgments 

1  The judgment of the Grand Chamber shall be final. 

2  The judgment of a Chamber shall become final 

a  when the parties declare that they will not request that the case be referred to the Grand Chamber; or 

b  three months after the date of the judgment, if reference of the case to the Grand Chamber has not been requested; or 

c  when  the  panel  of  the Grand  Chamber  rejects  the  request  to  refer under Article 43. 

3  The final judgment shall be published. 

Article 45 . Reasons for judgments and decisions 

1  Reasons shall be given for judgments as well as for decisions declaring applications admissible or inadmissible. 

2  If  a  judgment  does  not  represent,  in  whole  or  in  part,  the  unanimous opinion of  the  judges,  any  judge shall  be entitled  to deliver  a  separate opinion. 

Article 46 . Binding force and execution of judgments 

1  The High Contracting Parties undertake to abide by the final judgment of the Court in any case to which they are parties. 

2  The final judgment of the Court shall be transmitted to the Committee of Ministers, which shall supervise its execution. 

Article 47 . Advisory opinions 

1  The  Court  may,  at  the  request  of  the  Committee  of  Ministers,  give advisory opinions on legal questions concerning the interpretation of the Convention and the protocols thereto. 

2  Such opinions shall not deal with any question relating to the content or scope  of  the  rights  or  freedoms defined in  Section  I of  the Convention and the protocols thereto, or with any other question which the Court or the  Committee  of  Ministers might  have  to  consider  in  consequence  of any  such  proceedings  as  could  be  instituted  in  accordance  with  the Convention. 

3  Decisions of the Committee of Ministers to request an advisory opinion of the Court shall require a majority vote of the representatives entitled to sit on the Committee. 

Article 48 . Advisory jurisdiction of the Court 

The  Court  shall  decide  whether  a  request  for  an  advisory  opinion submitted  by  the  Committee  of  Ministers  is  within  its  competence  as defined in Article 47. 

Article 49 . Reasons for advisory opinions 

1  Reasons shall be given for advisory opinions of the Court. 

2  If  the  advisory  opinion  does  not  represent,  in  whole  or  in  part,  the unanimous opinion of the judges, any judge shall be entitled to deliver a separate opinion. 

3  Advisory opinions of the Court shall be communicated to the Committee of Ministers. 

Article 50 . Expenditure on the Court 

The expenditure on the Court shall be borne by the Council of Europe. 

Article 51 . Privileges and immunities of judges 

The judges shall be entitled, during the exercise of their functions, to the privileges and immunities provided for in Article 40 of the Statute of the Council of Europe and in the agreements made there under. 

SECTION III . MISCELLANEOUS PROVISIONS 

Article 52 . Inquiries by the Secretary General 

On  receipt  of  a  request  from  the  Secretary  General  of  the  Council  of Europe  any  High  Contracting  Party  shall  furnish  an  explanation  of  the manner in which its internal law ensures the effective implementation of any of the provisions of the Convention. 

Article 53 . Safeguard for existing human rights 

Nothing  in  this Convention  shall be construed as  limiting  or  derogating from any of the human rights and fundamental freedoms which may be ensured  under  the  laws  of  any  High  Contracting  Party  or  under  any other agreement to which it is a Party. 

Article 54 . Powers of the Committee of Ministers 

Nothing in this Convention shall prejudice the powers conferred on the Committee of Ministers by the Statute of the Council of Europe. 

Article 55 . Exclusion of other means of dispute settlement 

The High Contracting Parties agree that, except by special agreement, they will not avail themselves of treaties, conventions or declarations in force between them for the purpose of submitting, by way of petition, a dispute arising out of the interpretation or application of this Convention to  a  means  of  settlement  other  than  those  provided  for  in  this Convention. 

Article 56 . Territorial application 

1  Any  State  may  at  the  time  of  its  ratification  or  at  any  time  thereafter declare  by  notification  addressed  to  the  Secretary  General  of  the Council  of  Europe  that  the  present  Convention  shall,  subject  to paragraph  4  of  this  Article,  extend  to  all  or  any  of  the  territories  for whose international relations it is responsible. 

2  The Convention shall extend  to  the  territory  or  territories  named in  the notification as from the thirtieth day after the receipt of this notification by the Secretary General of the Council of Europe. 

3  The provisions of this Convention shall be applied in such territories with due regard, however, to local requirements. 

4  Any State which has made a declaration in accordance with paragraph 1 of  this  article  may  at  any  time  thereafter  declare  on  behalf  of  one  or more of the territories to which the declaration relates that it accepts the competence  of  the  Court  to  receive  applications  from  individuals, non-governmental organisations or groups of individuals as provided by 

Article 34 of the Convention. 

Article 57 . Reservations 

1  Any  State  may,  when  signing  this  Convention  or  when  depositing  its instrument of ratification, make a reservation in respect of any particular provision of the Convention to the extent that any law then in force in its territory is not in conformity with the provision. Reservations of a general character shall not be permitted under this article. 

2  Any reservation made under this article shall contain a brief statement of the law concerned. 

Article 58 . Denunciation 

1  A  High  Contracting  Party  may  denounce  the  present  Convention  only after the expiry of five years from the date on which it became a party to it  and  after  six  months'  notice  contained  in  a  notification  addressed  to the  Secretary  General  of  the  Council  of  Europe,  who  shall  inform  the other High Contracting Parties. 

2  Such  a  denunciation  shall  not  have  the  effect  of  releasing  the  High Contracting Party concerned from its obligations under this Convention in respect of any act which, being capable of constituting a violation of such  obligations,  may  have  been  performed  by  it  before  the  date  at which the denunciation became effective. 

3  Any  High  Contracting  Party which  shall  cease  to  be  a member  of  the Council of Europe shall cease to be a Party to this Convention under the same conditions. 

4  The Convention may be denounced in accordance with the provisions of the preceding paragraphs in respect of any territory to which it has been declared to extend under the terms of Article 56. 

Article 59 . Signature and ratification 

1  This  Convention shall  be open  to  the  signature  of the members  of  the Council  of  Europe.  It  shall  be  ratified.  Ratifications  shall  be  deposited with the Secretary General of the Council of Europe. 

2  The  present  Convention  shall  come  into  force  after  the  deposit  of  ten instruments of ratification. 

3  As  regards  any  signatory  ratifying  subsequently,  the  Convention  shall come into force at the date of the deposit of its instrument of ratification. 

4  The  Secretary  General  of  the  Council  of  Europe  shall  notify  all  the members  of  the  Council  of  Europe  of  the  entry  into  force  of  the Convention, the names of the High Contracting Parties who have ratified it, and the deposit of all instruments of ratification which may be effected subsequently. 

Done at Rome this 4th day of November 1950, in English and French, both  texts  being equally  authentic,  in  a  single  copy which shall  remain deposited  in  the  archives  of  the  Council  of  Europe.  The  Secretary General shall transmit certified copies to each of the signatories. 

Protocol to the Convention for the Protection of Human Rights and Fundamental Freedoms 

Paris, 20.III.1952 

The governments signatory hereto, being members of the Council of Europe, Being  resolved  to  take  steps  to  ensure  the  collective  enforcement  of certain rights and freedoms other than those already included in Section I of the Convention for the Protection of Human Rights and Fundamental Freedoms signed at Rome on 4 November 1950 (hereinafter referred to 

as .the Convention.), 

Have agreed as follows: 

Article 1 . Protection of property 

Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary to control the use of  property  in  accordance  with  the  general  interest  or  to  secure  the payment of taxes or other contributions or penalties. 

Article 2 . Right to education 

No person shall be denied the right to education. In the exercise of any functions which it assumes in relation to education and to teaching, the State  shall  respect  the  right  of  parents  to  ensure  such  education  and teaching  in  conformity  with  their  own  religious  and  philosophical convictions. 

Article 3 . Right to free elections 

The  High  Contracting  Parties  undertake  to  hold  free  elections  at reasonable intervals by secret ballot, under conditions which will ensure the  free  expression  of  the  opinion  of  the  people  in  the  choice  of  the legislature. 

Article 4 . Territorial application 

Any High Contracting Party may at the time of signature or ratification or at  any  time  thereafter  communicate  to  the  Secretary  General  of  the Council of Europe a declaration stating the extent to which it undertakes that  the  provisions  of  the  present  Protocol  shall  apply  to  such  of  the territories for the international relations of which it is responsible as are named therein. 

Any  High  Contracting  Party  which  has  communicated  a  declaration  in virtue of the preceding paragraph may from time to time communicate a further  declaration  modifying  the  terms  of  any  former  declaration  or terminating the application of the provisions of this Protocol in respect of any territory. 

A  declaration made in accordance with  this  article shall be  deemed  to have  been made  in  accordance  with  paragraph  1  of  Article  56  of  the Convention. 

Article 5 . Relationship to the Convention 

As between the High Contracting Parties the provisions of Articles 1, 2, 3  and  4  of  this  Protocol  shall  be  regarded  as  additional  articles  to  the Convention  and  all  the  provisions  of  the  Convention  shall  apply accordingly. 

Article 6 . Signature and ratification 

This Protocol shall be open for signature by the members of the Council of Europe, who are the signatories of the Convention; it shall be ratified at  the  same  time  as  or  after  the  ratification  of  the  Convention.  It  shall enter  into  force  after  the  deposit  of  ten  instruments  of  ratification.  As regards  any  signatory  ratifying  subsequently,  the  Protocol  shall  enter into force at the date of the deposit of its instrument of ratification. The  instruments  of  ratification  shall  be  deposited  with  the  Secretary General  of  the  Council  of  Europe,  who  will  notify  all  members  of  the names of those who have ratified. 

Done  at  Paris  on  the  20th  day  of  March  1952,  in English and  French, both  texts  being equally  authentic,  in  a  single  copy which shall  remain deposited  in  the  archives  of  the  Council  of  Europe.  The  Secretary General  shall  transmit  certified  copies  to  each  of  the  signatory governments. 

Protocol No. 4 to the Convention for the Protection of Human Rights and Fundamental Freedoms securing certain rights and freedoms other than those already included in the Convention and in the first Protocol thereto 

Strasbourg, 16.IX.1963 

The governments signatory hereto, being members of the Council of Europe, Being  resolved  to  take  steps  to  ensure  the  collective  enforcement  of certain rights and freedoms other than those already included in Section I of the Convention for the Protection of Human Rights and Fundamental Freedoms signed at Rome on 4th November 1950 (hereinafter referred 

to as the .Convention.) and in Articles 1 to 3 of the First Protocol to the Convention, signed at Paris on 20th March 1952, 

Have agreed as follows: 

Article 1 . Prohibition of imprisonment for debt 

No one shall be deprived of his liberty merely on the ground of inability to fulfil a contractual obligation. 

Article 2 . Freedom of movement 

1  Everyone lawfully within the territory of a State shall, within that territory, have  the  right  to  liberty  of  movement  and  freedom  to  choose  his residence. 

2  Everyone shall be free to leave any country, including his own. 

3  No restrictions shall be placed on the exercise of these rights other than such as are in accordance with law and are necessary in a democratic society  in  the  interests  of  national  security  or  public  safety,  for  the maintenance  of  ordre  public,  for  the  prevention  of  crime,  for  the protection  of  health  or  morals,  or  for  the  protection  of  the  rights  and 

freedoms of others. 

4  The  rights  set  forth  in  paragraph  1  may  also  be  subject,  in  particular areas, to restrictions imposed in accordance with law and justified by the public interest in a democratic society. 

Article 3 . Prohibition of expulsion of nationals 

1  No  one  shall  be  expelled,  by  means  either  of  an  individual  or  of  a collective  measure,  from  the  territory  of  the  State  of  which  he  is  a national. 

2  No one shall be deprived of the right to enter the territory of the state of 

which he is a national. 

Article 4 . Prohibition of collective expulsion of aliens 

Collective expulsion of aliens is prohibited. 

Article 5 . Territorial application 

1  Any High Contracting Party may, at the time of signature or ratification of this  Protocol,  or  at  any  time  thereafter, communicate  to  the  Secretary General  of  the  Council  of  Europe  a  declaration  stating  the  extent  to which  it  undertakes  that  the  provisions  of  this  Protocol  shall  apply  to such  of  the  territories  for  the  international  relations  of  which  it  is responsible as are named therein. 

2  Any  High  Contracting  Party  which  has  communicated  a  declaration  in virtue of the preceding paragraph may, from time to time, communicate 

a  further  declaration modifying  the  terms  of  any  former  declaration  or terminating the application of the provisions of this Protocol in respect of any territory. 

3  A  declaration made in accordance with  this  article shall be  deemed  to have  been made  in  accordance  with  paragraph  1  of  Article  56  of  the Convention. 

4  The  territory  of  any  State  to  which  this  Protocol  applies  by  virtue  of ratification or acceptance by that State, and each territory to which this 

Protocol  is  applied  by  virtue  of  a  declaration  by  that  State  under  this article,  shall  be  treated  as  separate  territories  for  the  purpose  of  the references in Articles 2 and 3 to the territory of a State. 

5  Any State which has made a declaration in accordance with paragraph 1 or 2 of this Article may at any time thereafter declare on behalf of one or more of the territories to which the declaration relates that it accepts the competence of  the Court  to  receive  applications  from  individuals,  non-governmental  organisations  or  groups  of  individuals  as  provided  in Article 34 of the Convention in respect of all or any of Articles 1 to 4 of this Protocol.. 

Article 6 . Relationship to the Convention 

As between the High Contracting Parties the provisions of Articles 1 to 5 of  this  Protocol  shall  be  regarded  as  additional  Articles  to  the Convention,  and  all  the  provisions  of  the  Convention  shall  apply accordingly. 

Article 7 . Signature and ratification 

1  This Protocol shall be open for signature by the members of the Council of Europe who are the signatories of the Convention; it shall be ratified at  the  same  time  as  or  after  the  ratification  of  the  Convention.  It  shall enter  into  force  after  the  deposit  of  five  instruments  of  ratification.  As regards  any  signatory  ratifying  subsequently,  the  Protocol  shall  enter into force at the date of the deposit of its instrument of ratification. 

2  The  instruments  of  ratification  shall  be  deposited  with  the  Secretary General  of  the  Council  of  Europe,  who  will  notify  all  members  of  the names of those who have ratified. 

In witness whereof the undersigned, being duly authorised thereto, have signed this Protocol. 

Done at Strasbourg, this 16th day of September 1963, in English and in French,  both  texts  being  equally  authoritative,  in  a  single  copy  which shall  remain  deposited  in  the  archives  of  the  Council  of  Europe.  The Secretary General shall transmit certified copies to each of the signatory states. 

Protocol No. 6 to the Convention for the Protection of Human Rights and Fundamental Freedoms concerning the abolition of the death penalty 

Strasbourg, 28.IV.1983 

The member States of the Council of Europe, signatory to this Protocol to the Convention for the Protection of Human Rights and Fundamental Freedoms, signed at Rome on 4 November 1950 (hereinafter referred to as .the Convention.), Considering  that  the  evolution  that  has  occurred  in  several  member States of the Council of Europe expresses a general tendency in favour of abolition of the death penalty; Have agreed as follows: 

Article 1 . Abolition of the death penalty 

The  death  penalty  shall  be  abolished.  No-one  shall  be  condemned  to such penalty or executed. 

Article 2 . Death penalty in time of war 

A State may make provision in its law for the death penalty in respect of acts committed in time of war or of imminent threat of war; such penalty shall  be  applied  only  in  the  instances  laid  down  in  the  law  and  in accordance  with  its  provisions.  The  State  shall  communicate  to  the Secretary  General  of  the  Council  of  Europe  the  relevant  provisions  of that law. 

Article 3 . Prohibition of derogations 

No derogation from the provisions of this Protocol shall be made under Article 15 of the Convention. 

Article 4 . Prohibition of reservations 

No  reservation  may  be  made  under  Article  57  of  the  Convention  in respect of the provisions of this Protocol. 

Article 5 . Territorial application 

1  Any State may at the time of signature or when depositing its instrument of ratification, acceptance or approval, specify the territory or territories to which this Protocol shall apply. 

2  Any  State  may  at  any  later  date,  by  a  declaration  addressed  to  the Secretary  General  of  the  Council  of  Europe,  extend  the  application  of this Protocol to any other territory specified in the declaration. In respect of such territory the Protocol shall enter into force on the first day of the month following the date of receipt of such declaration by the Secretary General. 

3  Any  declaration  made  under  the  two  preceding  paragraphs  may,  in respect of any territory specified in such declaration, be withdrawn by a notification  addressed  to  the  Secretary  General.  The  withdrawal  shall become  effective  on  the  first  day  of  the  month  following  the  date  of receipt of such notification by the Secretary General. 

Article 6 . Relationship to the Convention 

As between the States Parties the provisions of Articles 1 and 5 of this Protocol shall be regarded as additional articles to the Convention and all the provisions of the Convention shall apply accordingly. 

Article 7 . Signature and ratification 

The  Protocol shall  be  open  for  signature  by  the member  States  of  the Council of Europe,  signatories  to  the Convention.  It  shall  be  subject  to ratification, acceptance  or approval.  A member  State  of  the Council  of Europe  may  not  ratify,  accept  or  approve  this  Protocol  unless  it  has, simultaneously  or  previously,  ratified  the  Convention.  Instruments  of ratification,  acceptance  or  approval  shall  be  deposited  with  the 

Secretary General of the Council of Europe. 

Article 8 . Entry into force 

1  This Protocol shall enter into force on the first day of the month following the  date  on  which  five  member  States  of  the  Council  of  Europe  have expressed their consent to be bound by the Protocol in accordance with the provisions of Article 7. 

2  In  respect  of  any  member  State  which  subsequently  expresses  its consent to be bound by it, the Protocol shall enter into force on the first day of the month following the date of the deposit of the instrument of ratification, acceptance or approval. 

Article 9 . Depositary functions 

The Secretary General of the Council of Europe shall notify the member States of the Council of: 

a  any signature; 

b  the deposit of any instrument of ratification, acceptance or approval; 

c  any  date  of  entry  into  force  of  this  Protocol  in  accordance  with 

articles 5 and 8; 

d  any other act, notification or communication relating to this Protocol. In witness whereof the undersigned, being duly authorised thereto, have signed this Protocol. 

Done  at  Strasbourg,  this  28th  day  of  April  1983,  in  English  and  in French, both texts being equally authentic, in a single copy which shall be  deposited  in  the  archives  of  the  Council  of  Europe.  The  Secretary General of the Council of Europe shall transmit certified copies to each member State of the Council of Europe. 

Protocol No. 7 to the Convention for the Protection of Human Rights and Fundamental Freedoms 

Strasbourg, 22.XI.1984 

The member States of the Council of Europe signatory hereto, Being resolved to take further steps to ensure the collective enforcement of  certain  rights  and  freedoms  by  means  of  the  Convention  for  the Protection  of  Human  Rights  and  Fundamental  Freedoms  signed  at Rome  on  4  November  1950  (hereinafter  referred  to  as  .the Convention.), 

Have agreed as follows: 

Article 1 . Procedural safeguards relating to expulsion of aliens 

1  An alien lawfully resident in the territory of a State shall not be expelled there from except in pursuance of a decision reached in accordance with law and shall be allowed: 

a  to submit reasons against his expulsion, 

b  to have his case reviewed, and 

c  to be represented for these purposes before the competent authority or a person or persons designated by that authority. 

2  An  alien  may  be  expelled  before  the  exercise  of  his  rights  under paragraph 1.a, b and c of this Article, when such expulsion is necessary in  the  interests  of  public  order  or  is  grounded  on  reasons  of  national security. 

Article 2 . Right of appeal in criminal matters 

1  Everyone  convicted  of  a  criminal  offence  by  a  tribunal  shall  have  the right  to have  his  conviction  or  sentence  reviewed  by  a  higher  tribunal. The  exercise  of  this  right,  including  the  grounds  on  which  it  may  be exercised, shall be governed by law. 

2  This right may be subject to exceptions in regard to offences of a minor character,  as  prescribed  by  law,  or  in  cases  in  which  the  person concerned was tried in the first instance by the highest tribunal or was convicted following an appeal against acquittal. 

Article 3 . Compensation for wrongful conviction 

When  a  person  has  by  a  final  decision  been  convicted  of  a  criminal offence and when subsequently his conviction has been reversed, or he has been pardoned, on the ground that a new or newly discovered fact shows  conclusively  that  there  has  been  a  miscarriage  of  justice,  the person who has suffered punishment as a result of such conviction shall be  compensated  according  to  the  law  or  the  practice  of  the  State concerned,  unless  it  is  proved  that  the  non-disclosure  of  the  unknown fact in time is wholly or partly attributable to him. 

Article 4 . Right not to be tried or punished twice 

1  No  one  shall  be  liable  to  be  tried  or  punished  again  in  criminal proceedings under the jurisdiction of the same State for an offence for which he has already been finally acquitted or convicted in accordance with the law and penal procedure of that State. 

2  The  provisions  of  the  preceding  paragraph  shall  not  prevent  the reopening of the case in accordance with the law and penal procedure of the State concerned, if there is evidence of new or newly discovered facts,  or  if  there  has  been  a  fundamental  defect  in  the  previous proceedings, which could affect the outcome of the case. 

3  No  derogation  from  this  Article  shall  be  made  under  Article  15  of  the Convention. 

Article 5 . Equality between spouses 

Spouses  shall  enjoy  equality  of  rights  and  responsibilities  of  a  private law character between them, and in their relations with their children, as to  marriage,  during  marriage  and  in  the  event  of  its  dissolution.  This Article  shall  not  prevent  States  from  taking  such  measures  as  are necessary in the interests of the children. 

Article 6 . Territorial application 

1  Any State may at the time of signature or when depositing its instrument of ratification, acceptance or approval, specify the territory or territories to  which  the  Protocol  shall  apply  and  state  the  extent  to  which  it undertakes  that  the  provisions  of  this  Protocol  shall  apply  to  such territory or territories. 

2  Any  State  may  at  any  later  date,  by  a  declaration  addressed  to  the Secretary  General  of  the  Council  of  Europe,  extend  the  application  of this Protocol to any other territory specified in the declaration. In respect of such territory the Protocol shall enter into force on the first day of the month following the expiration of a period of two months after the date of receipt by the Secretary General of such declaration. 

3  Any  declaration  made  under  the  two  preceding  paragraphs  may,  in respect  of  any  territory  specified  in  such  declaration,  be  withdrawn  or modified  by  a  notification  addressed  to  the  Secretary  General.  The withdrawal or modification shall become effective on the first day of the month following the expiration of a period of two months after the date of receipt of such notification by the Secretary General. 

4  A  declaration made  in accordance with  this  Article shall  be deemed  to have  been made  in  accordance  with  paragraph  1  of  Article  56  of  the Convention. 

5  The  territory  of  any  State  to  which  this  Protocol  applies  by  virtue  of ratification,  acceptance  or  approval  by  that  State,  and each  territory  to which  this  Protocol  is  applied  by  virtue  of  a  declaration  by  that  State under this Article, may be treated as separate territories for the purpose of the reference in Article 1 to the territory of a State. 

6  Any State which has made a declaration in accordance with paragraph 1 or 2 of this Article may at any time thereafter declare on behalf of one or more of the territories to which the declaration relates that it accepts the competence of  the Court  to  receive  applications  from  individuals,  non-governmental  organisations  or  groups  of  individuals  as  provided  in Article 34 of the Convention in respect of Articles 1 to 5 of this Protocol. 

Article 7 . Relationship to the Convention 

As  between  the  States  Parties,  the  provisions  of  Article  1  to  6  of  this Protocol shall be regarded as additional Articles to the Convention, and all the provisions of the Convention shall apply accordingly. 

Article 8 . Signature and ratification 

This  Protocol  shall  be  open  for  signature  by  member  States  of  the Council  of  Europe  which  have  signed  the  Convention.  It  is  subject  to ratification, acceptance  or approval.  A member  State  of  the Council  of Europe may not ratify, accept or approve this Protocol without previously or  simultaneously  ratifying  the  Convention.  Instruments  of  ratification, 

acceptance or approval shall be deposited with the Secretary General of the Council of Europe. 

Article 9 . Entry into force 

1  This Protocol shall enter into force on the first day of the month following the expiration of a period of two months after the date on which seven member States of the Council of Europe have expressed their consent to be bound by the Protocol in accordance with the provisions of Article 8. 

2  In  respect  of  any  member  State  which  subsequently  expresses  its consent to be bound by it, the Protocol shall enter into force on the first day of the month following the expiration of a period of two months after the  date  of  the  deposit  of  the  instrument  of  ratification,  acceptance  or approval. 

Article 10 . Depositary functions 

The  Secretary  General  of  the  Council  of  Europe  shall  notify  all  the member States of the Council of Europe of: 

a  any signature; 

b  the deposit of any instrument of ratification, acceptance or approval; 

c  any  date  of  entry  into  force  of  this  Protocol  in  accordance  with Articles 6 and 9; 

d  any other act, notification or declaration relating to this Protocol. In witness whereof the undersigned, being duly authorised thereto, have signed this Protocol. 

Done  at  Strasbourg,  this 22nd  day  of  November  1984,  in  English  and French, both texts being equally authentic, in a single copy which shall be  deposited  in  the  archives  of  the  Council  of  Europe.  The  Secretary General of the Council of Europe shall transmit certified copies to each member State of the Council of Europe. 

Protocol No. 12 to the Convention for the Protection of Human Rights and Fundamental Freedoms 

Rome, 4.XI.2000 

The member States of the Council of Europe signatory hereto, Having  regard  to  the  fundamental  principle  according  to  which  all persons are equal before the law and are entitled to the equal protection of the law; 

Being  resolved  to  take  further  steps  to  promote  the  equality  of  all persons  through  the  collective  enforcement  of  a  general  prohibition  of discrimination by means of the Convention for the Protection of Human Rights  and  Fundamental  Freedoms  signed  at  Rome  on  4  November 1950 (hereinafter referred to as .the Convention.); 

Reaffirming  that  the  principle  of  non-discrimination  does  not  prevent States  Parties  from  taking  measures  in  order  to  promote  full  and effective  equality,  provided  that  there  is  an  objective  and  reasonable justification for those measures, 

Have agreed as follows: 

Article 1 . General prohibition of discrimination 

1  The  enjoyment  of  any  right  set  forth  by  law  shall  be  secured  without discrimination  on  any  ground  such  as  sex,  race,  colour,  language, religion,  political  or  other  opinion,  national  or  social  origin,  association with a national minority, property, birth or other status. 

2  No  one  shall  be  discriminated  against  by  any  public  authority  on  any ground such as those mentioned in paragraph 1. 

Article 2 . Territorial application 

1  Any State may, at the time of signature or when depositing its instrument of ratification, acceptance or approval, specify the territory or territories to which this Protocol shall apply. 

2  Any  State  may  at  any  later  date,  by  a  declaration  addressed  to  the Secretary  General  of  the  Council  of  Europe,  extend  the  application  of this Protocol to any other territory specified in the declaration. In respect of such territory the Protocol shall enter into force on the first day of the month following the expiration of a period of three months after the date of receipt by the Secretary General of such declaration. 

3  Any  declaration  made  under  the  two  preceding  paragraphs  may,  in respect  of  any  territory  specified  in  such  declaration,  be  withdrawn  or modified  by  a  notification  addressed  to  the  Secretary  General  of  the Council  of  Europe.  The  withdrawal  or  modification  shall  become effective on the first day of the month following the expiration of a period of  three  months  after  the  date  of  receipt  of  such  notification  by  the 

Secretary General. 

4  A  declaration made in accordance with  this  article shall be  deemed  to have  been made  in  accordance  with  paragraph  1  of  Article  56  of  the Convention. 

5  Any State which has made a declaration in accordance with paragraph 1 or 2 of this article may at any time thereafter declare on behalf of one or more of the territories to which the declaration relates that it accepts the competence of  the Court  to  receive  applications  from  individuals,  non-governmental  organisations  or  groups  of  individuals  as  provided  by Article 34 of the Convention in respect of Article 1 of this Protocol. 

Article 3 . Relationship to the Convention 

As between the States Parties, the provisions of Articles 1 and 2 of this Protocol shall be regarded as additional articles to the Convention, and all the provisions of the Convention shall apply accordingly. 

Article 4 . Signature and ratification 

This  Protocol  shall  be  open  for  signature  by  member  States  of  the Council  of  Europe  which  have  signed  the  Convention.  It  is  subject  to ratification, acceptance  or approval.  A member  State  of  the Council  of Europe may not ratify, accept or approve this Protocol without previously or  simultaneously  ratifying  the  Convention.  Instruments  of  ratification, 

acceptance or approval shall be deposited with the Secretary General of the Council of Europe. 

Article 5 . Entry into force 

1  This Protocol shall enter into force on the first day of the month following the  expiration  of  a  period  of  three months  after  the  date  on which  ten member States of the Council of Europe have expressed their consent to  be  bound  by  the  Protocol  in  accordance  with  the  provisions  of Article 4. 

2  In  respect  of  any  member  State  which  subsequently  expresses  its consent to be bound by it, the Protocol shall enter into force on the first day  of  the  month  following  the  expiration  of  a  period  of  three  months after the date of the deposit of the instrument of ratification, acceptance or approval. 

Article 6 . Depositary functions 

The  Secretary  General  of  the  Council  of  Europe  shall  notify  all  the member States of the Council of Europe of: 

a  any signature; 

b  the deposit of any instrument of ratification, acceptance or approval; 

c  any  date  of  entry  into  force  of  this  Protocol  in  accordance  with Articles 2 and 5; 

d  any other act, notification or communication relating to this Protocol. In witness whereof the undersigned, being duly authorised thereto, have signed this Protocol. 

Done  at  Rome,  this  4th  day  of  November  2000,  in  English  and  in French, both texts being equally authentic, in a single copy which shall be  deposited  in  the  archives  of  the  Council  of  Europe.  The  Secretary General of the Council of Europe shall transmit certified copies to each member State of the Council of Europe. 

Protocol No. 13 to the Convention for the Protection of Human Rights and Fundamental Freedoms Concerning the abolition of the death penalty in all circumstances 

Vilnius, 3.V.2002 

The member States of the Council of Europe signatory hereto, Convinced that everyone’s right to life is a basic value in a democratic society  and  that  the  abolition  of  the  death  penalty  is  essential  for  the protection of this right and for the full recognition of the inherent dignity of all human beings; 

Wishing to strengthen the protection of the right to life guaranteed by the Convention  for  the  Protection  of  Human  Rights  and  Fundamental Freedoms signed at Rome on 4 November 1950 (hereinafter referred to as .the Convention.); 

Noting that Protocol No. 6 to the Convention, concerning the Abolition of the  Death  Penalty,  signed  at  Strasbourg  on  28  April  1983,  does  not exclude the death penalty in respect of acts committed in time of war or of imminent threat of war; 

Being resolved to take the final step in order to abolish the death penalty in all circumstances, 

Have agreed as follows: 

Article 1 . Abolition of the death penalty 

The  death  penalty  shall  be  abolished.  No  one  shall  be  condemned  to such penalty or executed. 

Article 2 . Prohibitions of derogations 

No derogation from the provisions of this Protocol shall be made under Article 15 of the Convention. 

Article 3 . Prohibitions of reservations 

No  reservation  may  be  made  under  Article  57  of  the  Convention  in respect of the provisions of this Protocol. 

Article 4 . Territorial application 

1  Any state may, at the time of signature or when depositing its instrument of ratification, acceptance or approval, specify the territory or territories to which this Protocol shall apply. 

2  Any  state  may  at  any  later  date,  by  a  declaration  addressed  to  the Secretary  General  of  the  Council  of  Europe,  extend  the  application  of this Protocol to any other territory specified in the declaration. In respect of such territory the Protocol shall enter into force on the first day of the month following the expiration of a period of three months after the date of receipt by the Secretary General of such declaration. 

3  Any  declaration  made  under  the  two  preceding  paragraphs  may,  in respect  of  any  territory  specified  in  such  declaration,  be  withdrawn  or modified  by  a  notification  addressed  to  the  Secretary  General.  The withdrawal or modification shall become effective on the first day of the month following the expiration of a period of three months after the date of receipt of such notification by the Secretary General. 

Article 5 . Relationship to the Convention 

As  between  the  states  Parties  the  provisions  of  Articles  1  to  4  of  this Protocol shall be regarded as additional articles to the Convention, and all the provisions of the Convention shall apply accordingly. 

Article 6 . Signature and ratification 

This  Protocol  shall  be  open  for  signature  by  member  states  of  the Council  of  Europe  which  have  signed  the  Convention.  It  is  subject  to ratification,  acceptance  or  approval.  A  member  state  of  the  Council  of Europe may not ratify, accept or approve this Protocol without previously or  simultaneously  ratifying  the  Convention.  Instruments  of  ratification, 

acceptance or approval shall be deposited with the Secretary General of the Council of Europe. 

Article 7 . Entry into force 

1  This Protocol shall enter into force on the first day of the month following the  expiration  of  a  period  of  three months  after  the  date  on which  ten member states of the Council of Europe have expressed their consent to be bound by the Protocol in accordance with the provisions of Article 6. 

2  In  respect  of  any  member  state  which  subsequently  expresses  its consent to be bound by it, the Protocol shall enter into force on the first day  of  the  month  following  the  expiration  of  a  period  of  three  months after the date of the deposit of the instrument of ratification, acceptance or approval. 

Article 8 . Depositary functions 

The  Secretary  General  of  the  Council  of  Europe  shall  notify  all  the member states of the Council of Europe of: 

a  any signature; 

b  the deposit of any instrument of ratification, acceptance or approval; 

c  any  date  of  entry  into  force  of  this  Protocol  in  accordance  with Articles 4 and 7; 

d  any other act, notification or communication relating to this Protocol; 

In witness whereof the undersigned, being duly authorised thereto, have signed this Protocol. 

Done at Vilnius, this 3rd day of May 2002, in English and in French, both texts being equally authentic, in a single copy which shall be deposited in the archives of the Council of Europe. The Secretary General of the Council of Europe shall transmit certified copies to each member state of the Council of Europe. 
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Introductie

De Europese Unie vindt mensenrechten heel erg belangrijk en heeft daarom ook richtlijnen hiervoor ontwikkeld in haar intern en extern beleid. Maar hoeveel macht heeft de EU eigenlijk om mensenrechten te waarborgen? Dit is de vraag die in mijn scriptie beantwoord wordt. 

1
De aanloop naar een mensenrechtenbeleid van de EU

In 1949 heeft het idee van diverse Europese landen om samen te werken geleid tot de oprichting van de Raad van Europa. De Raad van Europa is echter nooit meer geworden dan een intergouvernementele organisatie. Sommige landen wilden meer samenwerking en dit heeft geleid tot de oprichting van de supranationale instellingen die wij nu kennen als de Europese Unie. Het mensenrechtenbeleid van de EU is gebaseerd op het Europees Verdrag voor Rechten van de Mens van de Raad van Europa, maar in het Verdrag van Rome (1950) was alleen nog het recht van gelijkheid tussen mannen en vrouwen opgenomen. Het Verdrag van Maastricht (1992/1993 Verdrag tot Oprichting van de EU) heeft de EU omgevormd in een structuur met drie pijlers. In de eerste pijler bepaald de EU hoofdzakelijk het beleid. Onder deze pijler vallen voornamelijk economische, sociale en milieu onderwerpen. De tweede pijler is het Gemeenschappelijk Buitenlands en Veiligheidsbeleid. Tot dit beleid behoort ook het mensenrechtenbeleid van de EU. De derde pijler is de Samenwerking van Politie en Justitie in Criminele Zaken. Dit bevat onder andere beleid om samen terrorisme en drughandel te bestrijden. In de laatste twee pijlers heeft de EU slechts beperkte bevoegdheden. Verder heeft het Verdrag van Amsterdam (1999) een mechanisme geïntroduceerd om sancties op te leggen aan lidstaten die zich schuldig maken aan zware mensenrechtenschendingen. Het Verdrag van Nice (2000) heeft dit mechanisme nog eens versterkt.

2
Het Handvest Fundamentele Rechten van de Europese Unie

Het Handvest voor Fundamentele Rechten is het document van de EU waarin het beleid van mensenrechten is vastgelegd. Dit Handvest is echter geen verdrag of wet en is dus niet bindend voor lidstaten van de EU. Personen kunnen zich daarom niet op dit document beroepen noch kunnen zij een zaak voor het gerecht aanspannen op basis van dit document. Het Handvest was onderdeel van het Constitutionele Verdrag. Als dit verdrag niet zou zijn worden afgewezen, had het Handvest dus rechtsgeldigheid gekregen. Vanaf juli 2007 was de EU bezig met de ontwikkeling van een Hervormingsverdrag. Op 19 oktober is de definitieve tekst vastgelegd en op 13 december is het getekend door de lidstaten. Nu volgt er een ratificatieproces tot eind 2008. In dit verdrag wordt gerefereerd naar het Handvest, dus als het verdrag door alle lidstaten wordt geratificeerd, krijgt het Handvest alsnog rechtsgeldigheid.

3
Europees Verdrag voor de Rechten van de Mens

Het Europees Verdrag voor Rechten van de Mens (EVRM) is door de Raad van Europa (niet te verwarren met de Europese Raad) aangenomen op 5 december 1950. Dit verdrag is wel bindend en alle 47 lidstaten van de Raad van Europa hebben dit verdrag getekend. Alle lidstaten van de EU hebben dit verdrag ook aangenomen en verplichten zich op deze manier om de mensenrechten die opgenomen zijn in het verdrag te waarborgen. Het EVRM heeft het Europees Hof voor Rechten van de Mens opgericht. Hier is het mogelijk voor een individu om een klacht in te dienen wanneer iemand van mening is dat zijn of haar rechten zijn geschonden door een lidstaat. Het besluit van het Hof is bindend en het Hof kan ook schadevergoedingen toekennen.

4
Casussen binnen de EU

Er worden in dit gedeelte alleen maar situaties beschreven waarin de overheden binnen de EU mogelijk mensenrechten schenden of hebben geschonden. De reden hiervoor is, dat de EU individuen geen sancties kan opleggen. 

4.1
Franse wet over secularisatie en religieuze symbolen

Op 2 september 2004 is er in Frankrijk een wet van kracht gegaan die het dragen van religieuze symbolen in publieke scholen verbiedt. Deze wet is volgens sommigen in overtreding met de vrijheid van religie en meningsuiting. Vijf maanden nadat de wet van kracht was gegaan, werd er door vijf leden van het Europees Parlement een declaratie geschreven. Hierin stond vermeld dat de Franse wet in overtreding zou zijn met artikel 9 EVRM: vrijheid van gedachte, geweten en godsdienst. Deze declaratie is maar door 68 andere parlementsleden ondertekend en hiermee niet aangenomen door het Europees Parlement. 

4.2
Antiterrorismewetten van het Verenigd Koninkrijk

De eerste antiterrorismewet ging van kracht op 3 december 2001. Deze wet was alleen gericht op individuen met een andere nationaliteit dan de Britse. Door middel van deze wet konden verdachten voor een onbepaalde tijd worden vasthouden zonder door een rechter gehoord te worden. Hierdoor zou deze wet discriminerend zijn op basis van nationaliteit en werd de wet in 2004 verworpen door de rechtbank van het Verenigd Koninkrijk. Op 1 maart 2005 ging de tweede antiterrorismewet van kracht, ditmaal gericht op alle individuen, maar nog steeds met een onbepaalde detentieperiode. Dit is overigens in strijd met artikel 6 (1) van het EVRM en met artikel 47 van het Handvest die voorzien in het recht om gehoord te worden door een rechter binnen een niet onafzienbare tijd. Op 25 juli 2006 ging de derde wet van kracht. Deze had een detentieperiode van 28 dagen, hetgeen nog steeds erg lang is als je het vergelijkt met de maximaal 4 dagen detentie voor verdachten van moord of verkrachting. Terrorismebestrijding valt onder de derde pijler waarin de EU maar weinig bevoegdheden heeft. Hierdoor is het voor het Verenigd Koninkrijk mogelijk om dergelijke wetten te kunnen invoeren zonder bemoeienis van de EU.  

4.3
Polen wet tegen ondersteuning van homoseksualiteit 

Op 13 maart 2007 werd er door de Poolse Staatssecretaris van Onderwijs een wet aangekondigd die een straf zou kunnen opleggen aan iedereen die homoseksualiteit in scholen ondersteunt. Medewerkers en studenten die deze wet zouden overtreden, zouden kunnen worden geschorst, beboet of zelfs gevangen worden gezet. Bovendien zouden medewerkers van scholen die voor hun homoseksualiteit uitkomen ontslagen kunnen worden. Dit alles zou een schending zijn van het verbod op discriminatie op basis van seksuele oriëntatie. Het Europees Parlement heeft dan ook op 25 april 2007 een resolutie aangenomen waarin de parlementsleden van Polen verwachtten deze wet niet verder te ontwikkelen of uit te voeren. Echter op 16 mei 2007 diende de Minister van Onderwijs toch het wetsvoorstel in waarin hij dus de resolutie van het Parlement negeerde. Uiteindelijk is het wetsvoorstel toch van de baan, maar alleen omdat de Poolse kiezers op 21 oktober 2007 het toen zittende kabinet naar huis stuurden. 

5
Casussen buiten de EU

Er worden in dit gedeelte alleen maar situaties beschreven waarin de overheden buiten de EU mogelijk mensenrechten schenden of hebben geschonden. De reden hiervoor is, dat de EU geen sancties op individuen kan leggen. 

5.1
Het extern mensenrechtenbeleid van de EU

Het extern mensenrechtenbeleid van de EU is ondergebracht in het Gemeenschappelijk Buitenlands en Veiligheidsbeleid. Met dit beleid heeft de EU verschillende instrumenten om mensenrechten in derde landen te bevorderen. Deze instrumenten zijn bijvoorbeeld gemeenschappelijke standpunten, gemeenschappelijk strategieën, richtlijnen, declaraties en diplomatieke acties. Het beleid is er voornamelijk op gespitst om de dialoog met derde landen aan te gaan en op deze manier het beleid in die landen te beïnvloeden. Met de Verenigde Staten, Canada, Nieuw Zeeland, Japan en kandidaat-lidstaten heeft de EU zogenaamde Trojka consultaties. Dit zijn periodieke gesprekken waarin de partijen de samenwerking met betrekking tot mensenrechten bespreken. Verder heeft de EU met vele landen samenwerkingsovereenkomsten waarin de bescherming van mensenrechten een voorwaarde is om de overeenkomst te laten voortduren. 

5.2
Verenigde Staten en de doodstraf

De EU zet zich in om landen ervan te overtuigen de doodstraf af te schaffen. Voordat de staat Texas van de VS de 400ste doodstraf zou uitvoeren, schreef de EU een declaratie aan de Gouverneur van Texas. Met de declaratie wilde de EU de Gouverneur overtuigen de executie niet te voltrekken. De Gouverneur reageerde erop door simpelweg te zeggen dat de  EU zich met haar eigen zaken moest bemoeien. Op 23 augustus werd de veroordeelde gewoon geëxecuteerd zoals gepland. 

5.3
Myanmar  (Birma) neerslaan van opstand in september 2007

De schendingen in Myanmar bestaan uit gedwongen verplaatsing, gedwongen arbeid en intimidatie van oppositiegroeperingen. Bovendien zijn er meer dan 1100 politieke gevangenen. Toen het militaire regime van Myanmar in augustus 2007 de benzineprijzen drastisch verhoogde, waardoor de toch al arme bevolking het nog moeilijker kreeg, gingen monniken massaal de straat op om hiertegen te demonstreren.  Al snel kregen de monniken steun van de bevolking, maar in september 2007 werden de demonstraties met geweld de kop in gedrukt.  Rapporten vermelden dat soldaten over de hoofden van monniken schoten en dat mensen werden mishandeld en gearresteerd. De EU had al in 1998 een gemeenschappelijke positie ingenomen waarin verschillende sancties op het militaire regime waren gelegd. Op 5 oktober 2007 legde de EU nog meer sancties op. 

5.4
Oezbekistan en de Andijan slachting

In Oezbekistan is er in mei 2005 een opstand geweest waarin rebellen overheidsambtenaren gijzelden. De opstand werd gesteund door gewone burgers en op 13 mei 2005 greep de overheid in. Dit staat bekend als de Andijan slachting waarin veiligheidstroepen van de overheid honderden mensen doodden. De overheid van Oezbekistan ontkent dat er op onschuldige mensen is geschoten. Omdat de waarheid van de gebeurtenissen onduidelijk is, wilde de EU een onderzoek instellen, maar de overheid van Oezbekistan weigerde dit. Vervolgens heeft de EU sancties aan Oezbekistan opgelegd. Deze bestonden uit visa restrictie voor acht leden van de overheid en een wapenembargo. Er zijn nu onderhandelingen over een eventueel onderzoek, met als voorwaarde dat de sancties worden ingetrokken. 

5.5
De regio Darfur van Soedan en etnische zuivering

Het conflict in Darfur, tussen aan ene kant de overheid en de Arabische Janjaweed militie en aan de andere kant niet-Arabische groepen, escaleerde in februari 2003. De overheid steunde de Janjaweed militie en in het voorjaar van 2004 waren er al duizenden mensen vermoord waaronder de meeste van niet-Arabische afkomst. Het geweld van de Janjaweed wordt gezien als etnische zuivering en de overheid van Soedan doet niets om het conflict op te lossen. Sterker nog, de overheid weigert internationale interventie en lijkt het conflict alleen te verergeren.  Het officiële dodental dat de VN nu gebruiken is 400 000, het aantal vluchtelingen 2 miljoen. De EU had al een wapenembargo sinds 1997, maar in 2004 werden er nog meer sancties opgelegd. Dit heeft de situatie echter niet verbeterd. De laatste resolutie werd opgelegd door de VN op 31 juli 2007. Deze werd unaniem besloten door alle landen van de VN en wordt beschouwd als de zwaarste tot nu toe. In het conflict van Darfur zijn militaire interventies, in de vorm van vredestroepen, alleen naar Darfur uitgezonden onder autorisatie van de VN. De EU kan dit alleen maar doen met een unaniem besluit van alle lidstaten, waardoor het dus waarschijnlijk nooit zal voorkomen dat de EU zelfstandig zal ingrijpen met militaire troepen.  

6
Conclusie

6.1
Macht van de EU intern

In theorie heeft de EU het Handvest om mensenrechten te waarborgen, maar het is nog niet rechtsgeldig. In de praktijk zien we dat de EU alleen druk uitoefent wanneer een lidstaat iets doet dat niet in overeenstemming is met het /Handvest of het EVRM. De structuur van de EU met het drie pijler systeem geeft de EU dus niet voldoende bevoegdheden of macht om intern over mensenrechtenkwesties  te beslissen.

6.2
Macht van de EU extern

Het extern beleid van de EU is voornamelijk gericht op dialogen. De meeste instrumenten in dit beleid zijn officiële gesprekken en hebben vaak geen directe werking. Echter, ze kunnen effect krijgen op lange termijn en het is waarschijnlijk dat het effect dan ook blijvend is. Het opleggen van sancties heeft een meer directe werking, maar dit verandert vaak niet de mening of visie van de overheid van het betreffende land. Hierdoor is het waarschijnlijk dat het geen blijvend effect heeft. De meest drastische maatregel is militaire interventie, maar dit komt bijna niet voor onder autorisatie van de EU alleen. Je kunt je hier ook afvragen wat er gebeurt nadat de militaire troepen weer vertrokken zijn. Waarschijnlijk zal het geen blijvend effect hebben en is het daarom slechts een tijdelijke oplossing.

6.3
Toekomstperspectief en aanbevelingen

Het Hervormingsverdrag zal waarschijnlijk op 1 januari 2009 van kracht gaan. Hiermee krijgt het Handvest Fundamentele Rechten eindelijk rechtsgeldigheid. De bevoegdheden van de EU worden met dit verdrag opnieuw ingedeeld. De drie pijler structuur verandert in beleidsgebieden waarin de EU exclusieve bevoegdheid, gedeelde bevoegdheid of ondersteunende bevoegdheid heeft. Het Handvest zal onder gedeelde bevoegdheid vallen, maar de lidstaten behouden hun vetorecht. Deze ontwikkeling lijkt veelbelovend, maar om echt mensenrechten te waarborgen is het nog niet voldoende. Het Europees Parlement zou meer macht moeten krijgen, zodat als deze instelling een declaratie of resolutie aanneemt er ook echt actie wordt ondernomen. Het zou niet mogelijk moeten zijn dat een lidstaat het Parlement hierin gewoon kan negeren. De EU zou moeten streven om het mensenrechtenbeleid in het gebied met exclusieve bevoegdheid onder te brengen. Voor wat het buitenlands beleid betreft, zou het Gemeenschappelijk Buitenlands en Veiligheidsbeleid een andere besluitvormingsprocedure moeten krijgen. Nu worden besluiten alleen met unanimiteit genomen, waardoor er in de praktijk nooit militaire interventie wordt ondernomen. Om sneller te kunnen handelen en om niet afhankelijk te zijn van de Verenigde Naties, zou de EU in dit beleid moeten kunnen handelen met een meerderheidsbesluit.
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Introduction

L’Union Européenne trouve les droits humains très importants et voilà pourquoi elle a développée des directives qu’on peut retrouver dans sa politique interne et externe. La question qui se pose est, est-ce que l’Union Européenne a assez de pouvoir pour garantir les droits de l’homme ? Cette question trouve sa réponse dans ma dissertation.  

1
Vers une politique des droits de l’homme de l’UE

En 1949 l’idée de plusieurs pays européens de travailler ensemble a mené à la fondation du Conseil de l’Europe. Néanmoins, Le Conseil de l’Europe n’a jamais été plus qu’une organisation intergouvernementale.  Selon certains pays, il y avait un besoin de plus de coopération. Ceci a conduit à la fondation des institutions supranationales qu’on connait aujourd’hui comme l’Union Européenne. La politique des droits de l’homme de l’UE est basée sur la Convention des droits de l’homme du Conseil de l’Europe. Le Traité de Rome (1950) contenait seulement le droit d’égalité entre hommes et femmes. Le Traité de Maastricht (1992/1993 fondation de l’Union Européenne) a adapté la structure de l’UE. Depuis ce moment, l’UE a une structure des trois piliers. Le premier pilier définit avant tout la politique. Cette politique s’occupe principalement des sujets économiques, des sujets sociaux et des sujets relaté à l’environnement. Le second pilier est la Politique étrangère et de sécurité commune. Cette politique renferme aussi la politique des droits de l’homme de l’UE. Le troisième pilier est la coopération de la Police et la Justice au sujet de l’affaire criminelle. Ceci contient entre autre une politique pour contester le terrorisme et le trafic de drogue collectivement. Dans les deux derniers piliers, l’UE a des pouvoirs limités. 

Le Traité d’Amsterdam (1999) a introduit un mécanisme pour sanctionner les état-membres qui ont violé les droits de l’homme. Le Traité de Nice (2000) a renforcé ce mécanisme.

2
La Charte des Droits Fondamentaux  

La Charte des Droits Fondamentaux, est le document de l’UE dans lequel la politique des droits de l’homme est signée. Cette Charte, n’est pas un traité ou une loi. À cause de cela, ce document n’a pas le pouvoir d’infliger une punition. Voilà pourquoi les personnes ne peuvent pas aller en appel à base de ce document. La Charte faisait partie du Traité Constitutionnel. Si les états-membres n’avaient pas rejeté ce Traité, la Charte aurait obtenu légitimité. Depuis le mois de juillet 2007 l’UE  s’occupait de la modification de l’UE. Ces modifications sont récapitulées dans le Traité de la réforme, aussi connu comme le Traité de Lisbonne. Le 19 octobre le texte définitive a été consigné et le 13 décembre le Traité a été signé par tout les états-membres.  À présent, le procès de ratification est active jusqu’à la fin de 2008. Dans ce Traité on réfère à la Charte. Si le Traité sera ratifié par tout les états-membres, la Charte obtiendra de la légitimité.  

3
Convention européenne des droits de l'homme

La Convention européenne des droits de l’homme est adoptée par le Conseil de l’Europe (ceci ne peut  pas être confondu avec le Conseil européen) le 5 décembre 1950. Cette Convention est formelle et tous les membres du Conseil de l’Europe ont signé cette Convention. Tout les états-membres ont accepté cette Convention et en faisant cela, ils sont obligés de garantir les droits de l’homme. Cette Convention était à la base de la fondation de la Cour européenne des droits de l'homme. Cette Cour offre la possibilité à des individus de porter plainte en cas de violence des droits de l’homme contre un état-membre. La décision de la Cour est formelle. La Cour peut aussi accorder des compensions.

4
Des cas qui se déroulent dans l’UE 
Dans cette partie on décrit seulement des situations dans lesquelles les autorités violent ou ont violé les droits de l’homme. La raison pour cela est que l’UE n’a pas le pouvoir de sanctionner des individus. 
4.1
La loi française sur la sécularité et des symbols réligieus
Le 2 septembre 2004 la France a ratifié une loi qui interdit que les étudiants des écoles publiques portent des symboles religieux. Selon certaines, cette loi est une infraction à la liberté de religion et d’expression. Cinq mois après que cette loi soit mise en vigueur, cinq membres du Parlement européen ont écrit une déclaration. Dans cette déclaration, il était écrit que la loi Française serait en infraction avec l’article n°9 de la Convention européenne des droits de l'homme qui définit le droit à la liberté de pensée, de conscience et de religion. 

Cette déclaration a seulement été signée par soixante-huit membres du parlement et en conséquence elle n’a pas été acceptée par le Parlement européen. 

4.2 Les lois antiterrorisme du Royaume-Uni. 

La première loi antiterrorisme est ratifiée le 3 décembre 2001. Cette loi focalisait seulement les individus d’une autre nationalité que la nationalité britannique.  À cause de cette loi, des suspects pouvaient être détenu sans être entendu par un juge. Voilà pourquoi certaines considéraient cette loi discriminant en raison de nationalité. En 2004, cette loi a été rejetée par le tribunal du Royaume-Uni. En 2005, la deuxième loi antiterrorisme a été ratifiée, cette fois-ci elle était valable pour tout les individus mais, la période de détention était toujours indéfinie.  

Ceci est en contradiction avec l’article n°6 de la Convention européenne des droits de l'homme et contraire à article n°47 de la Charte qui garantissent le droit d’être entendu par un juge dans une période raisonnable. Le 25 juillet la dernière loi a été ratifiée. Cette loi, prévoit une période de détention de vingt-huit jours. Cette période est toujours longue comparé à le maximum de  quatre jours de détention pour des suspects de meurtre ou de viol. La lutte contre le terrorisme est catégorisée sous le troisième pilier, le pilier dans lequel l’UE a peu de pouvoir. En conséquence, le Royaume-Uni a la possibilité de déterminer ces lois sans l’intervention de l’UE.   

4.3 La loi polonaise contre le soutien d’homosexualité

Le 13 mars 2007 le secrétaire d’état de l’enseignement polonais a annoncé une loi qui peut imposer une peine à tout le monde qui soutient l’homosexualité dans les écoles. Les membres du personnel et les étudiants qui enfreignent cette loi, seront suspendu, misent à l’amende ou même emprisonner. En plus, les membres du personnel de l’école, qui avouent être homosexuel, seront virés. Tout cela serait une violence sur l’interdiction de la discrimination à base de l’orientation sexuelle. Voilà pourquoi le Parlement européen a accepté une résolution dans laquelle les membres du parlement ne comptent pas développer ni mettre à réalisation cette loi. Cependant le ministre de l’enseignement a quand-même présenté sa proposition de loi. En faisant cela, il a donc négligé la résolution du parlement. Finalement, la proposition de loi est quand-même disparue mais seulement parce que les votants polonais ont renvoyé le cabinet à la maison.   

5 Des cas qui se déroulent en dehors de l’UE

Dans cette partie, on décrit seulement des situations dans lesquelles les autorités en dehors de l’UE ont violé ou violent les droits de l’homme. La raison est que l’UE n’a pas la possibilité de sanctionner des individus.

5.1 La politique externe européenne des droits de l’homme 

La politique externe des droits de l’homme de l’UE est catégorisée sous la Politique étrangère et de sécurité commune. Cette politique contient plusieurs instruments pour améliorer les droits de l’homme dans les tiers pays. Ces instruments sont par exemple les points de vues collectives, des stratégies collectives, des directives, des déclarations et des actions diplomatiques. Le but principal est d’obtenir un dialogue entre les pays tiers et à base de ce dialogue influencer la politique dans ces pays. Avec les États-Unis, le Canada, la Nouvelle-Zélande, le Japon et les état-membres candidats, l’UE a des consultations troïkas. Les consultations troïkas sont les conversations périodiques dans lesquelles les partis discutent sur les droits de l’homme. A part cela, l’UE a beaucoup d’accords  de coopération qui ont comme norme la maintenance des droits de l’homme. Si cette norme n’est pas respectée, l’UE met à fin la coopération.   

5.2
Les Etats-Unis et la peine de mort

L’UE s’engage pour convaincre les pays d’abolir la peine de mort. Avant que l’état américain, Texas accomplisse sa 400ième peine de mort, l’UE a adressé une déclaration au gouverneur de Texas. Le but de cette déclaration était de convaincre le gouverneur de ne pas effectuer cette exécution. La seule réaction du gouverneur était que l’UE se devait mêler de ses propres affaires. Le 23 août, le condamné a été exécuté.  

5.3
Myanmar (Birmanie) et la répression brutale en Septembre 2007

Les violences en Myanmar se composent du déménagement forcé, le travail forcé et l’intimation des regroupements d’opposition. En plus, il y a plus que 1100 de prisonniers politiques. Quand, en aout 2007 le régime militaire a augmenté le prix d’essence de façon ferme, de moines démontraient en rue. Le peuple qui était déjà pauvre avait encore plus difficile. Ca n’a pas duré longtemps avant que les moines recevaient le soutien du peuple, mais en 2007 les manifestations ont été réprimées. Des rapports disent que les soldats ont tiré au-dessus des têtes des moines et que des gens ont été maltraité et arrêté.    

L’UE avait pris une position commune en 1998 dans laquelle plusieurs sanctions se sont imposées sur le régime militaire. Le 5 octobre 2007, l’UE a imposé des sanctions additionnelles. 

5.4 Ouzbékistan et la boucherie d’Andijan  

En mai 2005, en Ouzbékistan il y a eu une révolte dans laquelle les rebelles ont pris en otage des fonctionnaires publiques. La révolte avait le soutien des citoyens et le 13 mai 2005 les autorités sont intervenues. Cette révolte est connue comme la boucherie d'Andijan dans laquelle des troupes de sécurité du gouvernement ont tués de centaines de personnes. 

Les autorités d’Ouzbékistan prétendent ne pas avoir tiré sur des gens innocents. Pour obtenir de clarté, l’UE voulait investiguer ceci mais les autorités d’Ouzbékistan refusaient ceci. Ensuite, l’UE a opposé des sanctions à Ouzbékistan. Celles-là étaient la restriction de visa pour huit membres des autorités et un embargo sur la vente d’armement. Présentement, il ya a des négociations sur une investigation éventuelle, à condition que sanctions soient retiré. 

5.5
La région Darfour de Soudan et la purge ethnique 

Le conflit en Darfour, entre de l’un coté les autorités et les Janjawids arabes et de l’autre coté les groupes non-arabes, a escalé en février 2003. Les autorités approuvaient les Janjawid milices et pendant le printemps de 2004 des milliers de personnes avaient déjà trouvé la mort. La majorité d’eux était d’origine non-arabe. La violence des Janjawids s’est faite remarqué comme une purge ethnique. Les autorités Soudanais  ne font rien pour résoudre le conflit. Les autorités refusent  une intervention internationale, ils semblent aggraver le conflit. Le nombre de morts officielle que l’Organisation des Nations unies utilise, est 400 000, le nombre de refugiés est 2 million. L’UE avait un embargo sur la vente d'armement depuis 1997, mais en 2004 plusieurs sanctions ont été imposées. Ceci n’a malheureusement pas amélioré la situation. La dernière résolution a été impose par l’Organisation des Nations Unies le 31 juillet 2007. Celle-ci a été résolue unanimement comme la pire des résolutions. Dans le conflit de Darfour des interventions militaires, ont été envoyé en Darfour sous l’autorisation des Nations Unies. L’UE peut seulement faire cela avec un accord unanime de tout les état-membres. Voila pourquoi l’UE ne prendra probablement jamais la décision de façon indépendante  d’intervenir avec des troupes militaires 

6
Conclusion

6.1 Le pouvoir de l’UE interne. 

En théorie, l’UE a une charte pour sécuriser les droits de l’homme, mais elle n’est pas encore valable de droit. Dans la pratique on voit que l’UE exerce du pouvoir quand un état-membre se comporte de façon non-conforme  vis-à-vis de la charte ou la Convention européenne des droits de l'homme. La structure de l’UE avec son système de trois piliers n’accorde donc pas assez de pouvoir pour décider sur les questions de droits humains.

6.2
Le pouvoir de l’UE externe.

La politique externe de l’UE est surtout focalisée sur les dialogues.  La plus part des instruments dans cette politique sont des entretiens officiels qui n’ont plus de force directe.  

Mais, ils peuvent finalement obtenir de l’effet et il est probable que l’effet soit durable.

L’imposition des sanctions a une force plus directe, mais ceci n’est souvent pas capable de changer l’avis des autorités du pays concernant.  A cause de cela il est probable que l’effet ne sera pas durable. La mesure la plus ferme est une intervention militaire, mais ceci ne se produit pratiquement jamais sous l’autorisation de seulement l’UE. Une question qu’on peut se poser est « Qu’est-ce qu’il se passe à partir du moment que les troupes militaires soient parties ?». Probablement l’effet ne sera pas durable et en conséquence ceci n’est qu’une solution temporaire. 

6.2 La perspective d’avenir et des recommandations

Le Traité de la reforme, aussi connu comme le Traité de Lisbonne, sera probablement mise en force le premier janvier 2009. La charte des droits fondamentaux obtiendra enfin de la légitimité. Les empires de l’UE seront repartis. La structure des trois piliers changera dans de différents départements d’autorité dans lesquelles l’UE a une autorité exclusive, une autorité partagée ou une autorité adhérente. La Charte fera part d’une autorité partagée, mais les état-membres maintiendront leur droit de veto. Ceci semble prometteur mais pour vraiment pouvoir garantir les droits de l’homme, ça ne suffit pas. Le Parlement européen a besoin de plus de pouvoir à fin de vraiment pouvoir prendre action après avoir accepté une déclaration ou une résolution. Il devrait être impossible pour un état-membre d’ignorer le Parlement. L’UE devrait essayer d’obtenir que la Politique de droits humains fasse part des autorités exclusives. En se qui s’agit de la Politique extérieure, la Politique étrangère et de sécurité commune a besoin d’une autre procédure de décision. À l’heure, les décisions sont prises en unanimité, ce qui fait qu’en pratique il n’y a jamais une intervention militaire. Pour pouvoir agir plus vite et pour ne pas être dépendant des Nations Unies, l’UE devrait pouvoir utiliser une forme de décision qui tient compte de la majorité de voix.   
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