Cluster Munitions in an international perspective,

A TestCase for European Union coherence
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Introduction

There has long been humanitarian concern over the use of cluster munitions. This weapon type is seen as particularly inhumane by many States and NGOs in the international community. Following the failure to address the issue of the use of the weapon and its humanitarian impacts in traditional international fora, a new process has been initiated by the Norwegian government to try and address the problem outside UN-related fora. The most recent use of cluster munitions in the conflict between Israel and Lebanon in 2006 was an important factor that helped build momentum to begin work on a new legal instrument. This new process has put much pressure on States so far unwilling to start negotiations on a legally binding instrument.

This dissertation explores the possible outcomes from the ongoing debate on cluster munitions in the international community. It furthermore examines how the European Union might be able to approach the issue as a single actor. 

It should be noted that in writing this dissertation the author had to take into account a certain cut-off point at which the work had to be finished. Therefore, this work explores developments up to roughly the middle of May 2007.  
The dissertation starts by giving an overview of what cluster munitions are and why their use has caused so much international concern. Consequently, developments in international law relevant to the weapon are explored. The subsequent chapter analyses the recent process that has been started by the Norwegians. The international discussions on anti-personnel landmines are then compared to those concerning cluster munitions and a comparison from an EU-perspective is made. This comparison demonstrates that developments in the banning of anti-personnel landmines are similar to those that are currently taking place concerning cluster munitions. Important States and their practices and policies towards cluster munitions are outlined in the following chapter. The workings of the EU’s Common Foreign and Security Policy will then be described and brought into relation with the current state of play on cluster munitions. Finally, the last chapter consists of a conclusion and makes suggestions as to what could possibly happen in the near future concerning both the EU and the wider international debate.

It is the intention of the author to paint a clear picture of how this important humanitarian concern has found its way onto the international disarmament and human security agenda and of what may be seen as feasible outcomes for the debates surrounding the issue. This topic was chosen because it presents an extremely interesting and current example of how an international negotiating process can be started and how this then can be approached by the European Union. The author believes that the issue is highly relevant to the material taught throughout the HEBO programme of European Studies. It touches on various fundamental questions related to foreign policy decision making in the European Union and it provides an excellent basis for exploring how national positions influence what the EU does as an international actor. The wider international process on cluster munitions furthermore appealed to the author as an interesting new type of diplomacy, not yet commonly explored and very much worthy of further research. 
In the research that took place prior to and during the writing of this paper, the author has talked to numerous diplomats and NGO representatives as well as attended many relevant conferences, seminars and meetings. Detailed statements and positions of States have also been closely examined alongside relevant literature and reports made by NGOs and disarmament research institutes. 
Chapter 1. The weapon and its use

This dissertation describes the international debate surrounding the use of cluster munitions and the approach to this debate the EU might take. This first chapter aims at exploring what cluster munitions are. To understand what elements could be important to be included in an international legally binding instrument that regulates the use of the weapon, it is essential to have an adequate understanding of what it is exactly that could be banned or regulated. 

This chapter will start by giving a description of what cluster munitions are. Here it will also give an example of a definition that might be used in the future. After that, the military use and the history of the employment of the weapons will be briefly explored. The concerns that have arisen following this use of the weapon will then be described. The chapter will finish by giving examples of countries where the weapons have been used. 
The idea behind this section is to give the reader a solid base upon which he or she can better understand the developments in the ongoing discussion within the international community that surrounds this highly controversial type of weapon. Whilst at times the material may seem a little on the technical side, a minimum understanding of the technical aspects of the weapon is required in order to explore the issue. This is because certain actors in the international debate advocate technical improvements to solve the humanitarian problems associated with cluster munitions. Most importantly, this chapter provides a basis to better understand why a growing number of actors are calling for a ban on cluster munitions.
What are Cluster Munitions?
There is no international universally accepted legal definition for cluster munitions. A number of different definitions have been used. However, in functional and technical terms, it is widely agreed that a cluster munition is a container that holds a number of submunitions, ranging from a just a few to several hundreds. 

At the Convention on Certain Conventional Weapons (CCW) in March 2006, Germany was the first to introduce a draft definition of cluster munitions. It reads: 

1. Cluster Munitions means a munition, which contains submunitions with explosives. These are deployed by means of delivery and are designed to detonate on impact with a statistical distribution in a pre defined target area. 

2. Cluster munition delivery means include artillery shells, missiles and aircraft.

3. The characteristics of cluster munitions are a lack of an autonomous target detection capability and a usually high number of dangerous duds that pose serious humanitarian concerns after use. 

4. The term ‘cluster munitions’ does not cover direct-fire munitions, flares and smoke ammunition, sensor fused ammunition with an autonomous target detection capability, submunitions without explosives and landmines. (Hiznay, 2006, pp23)

It should be noted however, that this definition is not used in any form in international law and that it is no more than a proposal from Germany to design a workable description for cluster munitions.

The two primary elements that make up all cluster munitions are a container or dispenser and submunitions. The container can be a bomb, missile or artillery projectile that is designed to carry the submunitions and release them near the target area. It can also be a re-useable dispenser that remains attached to an aircraft and that is meant to release the submunitions above the target area. The submunitions originally carried by the container or dispenser are explosive projectiles which are often referred to as ‘bomblets’. These submunitions are designed to spread and separate from each other after being released from the dispenser so that they target a large area or in military terms to achieve ‘optimum ground coverage’. (McGrath, 2006, 15-16)

Cluster munitions can be delivered from the air, the ground or even from sea craft. Usually, submunitions are designed to detonate upon impact. The submunitions have fuses built into them that arm in different ways, for example some arm by the spin-effect that the falling munitions have.  However, certain types exist that arm after impact. (Hiznay, UNIDIR 2006, pp17) 

There are four categories of submunitions: anti-personnel munitions that are designed to injure or kill enemy troops, anti-tank or anti-materiel munitions that are designed to pierce armour and disable tanks or other vehicles and their crew, Combined-effects munitions that have armour piercing and incendiary properties and landmines, both anti-tank and anti-personnel types. (McGrath, 2000, pp15)

Combined effects munitions have become popular cluster munitions for many modern high-tech militaries. They are designed to do three things: Firstly to kill persons by using shrapnel, secondly to pierce armour using anti-armour material that burns and destroys armoured vehicles, and thirdly to set fire to structures by using incendiary materials. (Wiebe & Piechy, 1999, pp7)

The military use for cluster munitions

From a military point of view, cluster munitions are widely believed to be an effective instrument to suppress, kill or destroy multiple targets within a large area. Today many military forces maintain that they are an important part of their defence capabilities. 

Much is learned about cluster munitions by examining the history of their origin. The Second World War was the first armed conflict in which cluster munitions were used. However, most development and production took place during the Cold War. The original intended use for cluster weapons was to break up concentrations of enemy forces. The Northern Atlantic Treaty Organisation (NATO) and the Warsaw Pact forces further developed cluster weapons with the intent of using them if it ever came to the feared ground battle between large formations of Warsaw Pact tanks and troops and NATO forces in Europe. The general idea was that the weapons would be used in so called ‘clean’ military environments; meaning an area without civilians where large military forces confront each other. (Pax Christie NL, pp 21)

In the 1960s cluster munitions became increasingly popular with military forces. The Stockholm International Peace Research Institute calculates that, based on the number of dispensers sold between 1964 and 1971, 275.500.000 fragmentation submunitions were obtained by the US military in this period. To gain an insight into just how large the scale of use of cluster munitions was by the US in South East Asia, the following statistic is useful. The amount of sub munitions dropped from the air of the BLU-26 type alone on Laos, Vietnam and Cambodia was approximately 285 million. This amounts to seven bomblets for every human being within the territory of these nations. (McGrath, 2000, pp16) 

At the beginning of the 1970’s all the larger international powers had cluster munitions in their arsenal of weapons. (McGrath,2000,pp17)

Over the years, cluster munitions have been developed with other aims than attacking large groups of enemy forces in a ‘clean’ military environment. Newer types of cluster munitions are often combined effects weapons. These are designed to pierce armour and to disperse fragmentations and often also to cause fire. This dual purpose type is at present the most common in service of military forces. However, more importantly, the detonation systems have also evolved. The unreliability of the weapon to hit its exact target and subsequently to detonate, caused manufacturers to design fuses and self-destruction mechanisms that can be installed in the submunitions. The newest types of submunitions are so called ‘sensor-fused munitions’. These are dispersed in the same way as the older types, but they are designed to identify and consequently destroy armoured vehicles without causing the anti-personnel effect. This type of weapon is also designed to disarm or self-destruct if it does not find a target. It is sometimes even argued by the military that because this weapon is not used in the same way as the anti personnel types and in much fewer numbers, one should not treat it as a cluster munitions-type weapon. (Hiznay, 2006, pp17) 

The attractiveness of Cluster Munitions from a military point of view is acknowledged by many governments. UNIDIR
 estimates that there are at least 70 states that stockpile them. (Hiznay, UNIDIR, 2006, pp 24) Their characteristics of covering a wide area with their effects and flexibility in means of use make them a popular weapon for armies. Especially for moving targets cluster munitions are considered very effective. A moving tank, for instance, is difficult to hit with a single or ‘unitary’ bomb. However, using a weapon consisting of a cluster of warheads, the target can be attacked with a greater hope of success. (McGrath, 2000, pp16) Pax Christie uses an example of a tank that has a target area, the area in which if a munition explodes it is destroyed, of about 15m2. If a cluster bomb of the type CBU 87 is dropped, it spreads 202 smaller bomblets over an area the size of a football field. This amounts to one bomblet for every 25m2. However, if a unitary bomb of 500 kilograms is dropped, it will only affect a very small part an area that size. So if there are several tanks that armed forces wish to attack, cluster munitions can be an attractive option. Hence, cluster munitions are said to be ‘battle winning munitions’. (Pax Christie NL, pp21)

The low production cost of the weapon is another reason for its large scale use and production. Manufacturers of the weapon make efficient use of mass production techniques to decrease time and production costs of submunitions. Precision bombs that are designed for similar purposes as cluster munitions can cost up to hundreds of times more than a unit of cluster bombs. This makes it attractive for armed forces to opt for cluster munitions over more expensive precision instruments. (McGrath, 2000, pp16)

The utility of CMs against large enemy forces is widely recognized. The French stated during a presentation made at a CCW meeting on ERW that ‘cluster munitions are peerless in their efficiency and that a state equipped with them that decided to do without the weapon today would be agreeing to a major reduction in the capability of its armed forces’. (Pax Christie NL, pp22) This point of view is similar to that of many modern military nations and is often used as an argument to explain why cluster munitions are still in use. 

Those in favour of banning or regulating the use of cluster munitions argue that the situations in which they are a necessary weapon for militaries are no longer realistic in today’s world. Most wars or conflicts now are smaller in scale than the full frontal type of combat that CMs were originally intended for. In peace keeping missions, which most western armies consider a far more likely type of operation than large scale war, their use would not be helpful in securing areas for civilians but also for friendly forces because of their failure rates and threat they pose after their initial use. (Pax Christie NL, pp 23)

During governmental expert meetings of States parties to the CCW it has also been noted by several governments that part of their current cluster munitions can be replaced by more modern ‘precision attack’ weapons. These modern ‘intelligent’ weapons are becoming more sophisticated and better suitable for situations in which previously cluster munitions would have been the weapon of choice. Another important aspect of precision bombs and missiles is that they are becoming more widely available and thus less expensive to obtain. (WILPF, 2006)

However, cluster munitions are still widely available, cheap weapons. And, although there are several nations that have stated that cluster munitions are not essential to their defence forces, the large military states still view this weapon type as a crucial part of their defence strategy. It is seen as a cost-effective weapon of which the main advantage is that it does not need to directly hit its target to sufficiently damage it. The US, Russia, China, Israel and many other large military nations are committed to maintaining cluster munitions and are developing new types at present. (Mcgrath, 2000, pp24) Thus, from a military perspective it is not likely that these weapons will be voluntarily abandoned by these states in the near future. 

In 2000 after operation Allied Force in Kosovo the UK secretary of state for Defence said to the House of Commons Defence Committee while defending the use of cluster munitions in that conflict that:

‘’These (cluster munitions) are extremely effective weapons. They are the most effective weapons against armoured and certain kinds of soft skinned vehicles and, frankly, if we did not use the most effective weapons available to us we would be putting our armed forces at risk’’. (Moyes, 2007, pp16)
Why concern over Cluster Munitions?
At present almost all international actors admit to the fact that the use of cluster munitions causes human suffering. Indeed the devastating humanitarian impact of cluster munitions is recognized even by their largest users and producers. There are two distinct concerns about the weapon type. The first is that during the actual use of cluster weapons, a large, widespread area is covered by the numerous submunitions that are dispersed. The second is that all cluster munitions have failure rates that cause unexploded ordnance (UXO) to remain in the areas in which they are used, long after a conflict has ended. Another term that is becoming more commonly used than UXO is Explosive Remnants of War (ERW). This refers to all explosives that have been used but did not detonate. In effect, it is the unreliability and inaccuracy of cluster munitions that raise widespread concern.
Cluster Munitions harm civilians during actual use as an indiscriminate weapon

Cluster munitions affect a large area and are not capable of discriminating between civilians and military targets. They have often been used in the proximity of civilians, causing many casualties and injuries. And, although, some would argue that there are now types that have sensors capable of distinguishing between armoured vehicles and civilian objects, there is no submunition that is proven to safeguard civilian lives when used. Anti-personnel submunitions are definitely not capable of discriminating between infantry and civilians. It is even argued that cluster munitions are inherently indiscriminate by their very design. (Cave, 2006, pp 7) There are many different studies that have shown the inaccuracy of certain types of cluster munitions and it is agreed by military experts that many types of the weapon are not capable of distinguishing military targets from civilians. Especially in cases when the military targets were near civilian structures, many civilians have been killed by cluster munitions use. The danger that the weapons cause for civilians at the time of their use is recognised even by their most prolific users and producers. The US for instance has placed restrictions on the use of the Cluster munitions it sells to Israel. These restrictions set out situations in which it would be considered acceptable to use the weapon type suggesting that the US is aware of the problems it causes for civilians. The US considers past Israeli use of cluster munitions in Lebanon as contradicting these restrictions and consequently banned further provision of the weapons to Israel. (Moyes & Nash, 2005, pp7)

Civilians are harmed by errors in targeting, inaccuracy and the wide area effects of cluster munitions at the time of the attack itself. One problem is that in test cases the theoretical strike area of cluster munitions is much smaller than in practice. Wind, rain, human error and other circumstances, such as enemy fire make it very difficult to accurately predict how large the area will be in which submunitions land. (Rappert, 2006, pp23) This makes it impossible to determine precisely how far away a military target should be from civilians to attack ‘’safely’’  without causing unacceptable collateral damage. The term often used to describe the wide area effect of CMs is their ‘Footprint’. This refers to the pattern formed by the impact of all the small submunitions. 

Human Rights Watch estimates that during the NATO bombing campaign on Kosovo between 75 and 355 civilians were killed or injured by cluster munitions an imprecise figure since it is difficult to gather accurate data on civilian harm during attacks. (Moyes, 2007, pp31)

In analysing the lawfulness of the military campaign in Kosovo, a Select Committee report of the UK ministry of Foreign Affairs stated that ‘the combination of wide area effects and inaccuracy suggested by the data available for Kosovo make it difficult to see how their use (CMs) in or around civilian concentration would not be indiscriminate’. (Moyes, 2007, pp35)
Failure Rates and harm after time of use

Arguably, the wide area effect only poses a threat to civilians when they are in the vicinity of the battle where CMs are used. However, this does not hold for the second humanitarian problem cluster munitions present, namely their failure to function as intended. Cluster munitions have high failure rates or so called ‘DUD-rates’. This means that every time they are used, a certain percentage of the submunitions does not explode on impact, but remains in the target area and poses a threat to anyone who comes in contact with them. Unexploded Ordnance (UXO) that remains is extremely problematic for civilians until long after the initial use of cluster munitions. In every conflict in which they have been used, cluster munitions have been proven to have created large areas in which UXO was left after the battle was over. Failure rates are agreed upon by politicians, military experts, activists and even manufacturers to be typical to cluster weapons. (McGrath, 2000, pp25) Of course failure rates do also exist for unitary bombs yet the failure rates of submunitions are much higher. This is due to the many stages of the process of delivery of the submunitions. First a dispenser has to be released, then it has to open, then the submunitions have to spread and arm themselves, and finally they have to detonate. (Moyes, 2007, pp 38) It has also been rightly noted by many in favour of banning or regulating cluster munitions, that even if the failure rates were similar to those of unitary bombs, the sheer amount of submunitions with relatively small explosive power used for similar objectives as unitary bombs, already creates a much larger quantity of UXO.

At best a failure rate or DUD rate of approximately five percent is expected for most types of cluster munitions. This was in fact the figure often used by politicians and military staff who defend the use of the weapon. Other estimates vary considerably from this five percent. Some are as high as a thirty percent average failure to detonate on impact. (McGrath, 2001, pp27-28) It is difficult to make an accurate estimate on average failure rates in practice because of the differences in circumstances in which the weapon is used. This is very visible in the different arguments used by advocates of a ban on CMs and prolific users alike. The US, the UK and many other countries have argued that they have tested the failure rates of their submunitions and that these are acceptably low. However, in practice the data obtained from tests turns out to be unreliable when applied to real life situations. As McGrath points out, during test cases bombs are dropped or fired according to a schedule and aspects such as aircraft speed and altitude are thought through beforehand. The terrain of testing areas differs from real life. And, the pilots are not under the stress of combat that they would have to endure during real wartime situations. (McGrath, 2001, pp29) It is likely that if a certain DUD-rate average is calculated in a test case scenario, in real life this rate will be considerably higher. Military reports and Mine Action personnel reports have often noted failure percentages of between ten to thirty percent in real life situations. (Hiznay, 2006, pp22)

UXO remaining in areas after use is dangerous for military personnel and civilians alike. The US military has noted that the use of cluster munitions even presents a problem for its own forces. After the use of Combined Effects munitions in Kosovo in 2000 the US Defence Department published a report on its operation called Allied Action. Interestingly, the report speaks of the success of the weapon but also of two problems related to its use: “….because the bomblets are dispersed over a large area and a small percentage of them typically fails to detonate, there is an unexploded ordnance hazard associated with this weapon”. (Moyes, 2007, pp16) In the Gulf War unexploded submunitions caused approximately ten percent of the total US military casualties. (Wiebe & Piechy, 1999, pp5) As mentioned earlier, originally cluster munitions were designed to be used against large advancing enemy forces. They were not designed to limit the amount of UXO they leave behind because they were not anticipated to be used in an area where the users would return. (Hiznay, UNIDIR, 2006, pp17) It is only because it has been noticed to what extent UXO makes land unsuitable for use and dangerous for humans that over the past few decades efforts have been made to try and considerably diminish failure rates. 

There is thus no question as to whether cluster munitions are unreliable. The debate is more about just how unreliable they are, if they could be ‘improved’ and under what circumstances and conditions, if any, they should be used. 

It is clear that UXO harms societies and civilians in different ways. In current international debates on cluster munitions the long lasting effects of the weapon type are also frequently mentioned. Here this paper will explore briefly the problems associated with UXO in post conflict areas.

Problems in post-conflict areas
Problems are particularly noticeable in the immediate post-conflict humanitarian help that is needed for war torn societies. Explosive Remnants of War (ERW) often make it impossible for help to safely arrive where it is most needed. Areas need to be clear of ERW before large-scale humanitarian assistance can be offered by the international community. The deaths and injuries of many clearance staff underline the problems that ERW cause for aid workers. For instance, in Kuwait more than eighty staff members of the international clearance operation were killed during the nineties by mines or ERW and it has been noted by their surviving colleagues that submunitions are the most dangerous items to clear. (McGrath, 2000, pp36) This was in Kuwait where help came relatively soon after the conflict. In some areas it took a lot longer for clearance to start.

Development aid needed in the places where cluster munitions have been used is also made more difficult by the threat of DUDs since it is impossible for large areas of land to be safely exploited because of the contamination. For instance a plan to make a tourist region out of part of Albania was cancelled because of the hazardous UXO that remains in the region. (Borrie & Cave, 2006, pp8) The rebuilding of war-torn societies is thus considerably delayed and slowed down by the threat of ERW. Communities that urgently need rebuilding of their infrastructures as well as socio economic restructuring are deprived of a safe environment in which this can take place. In addition, the constant fear that comes with living in an area where UXO forms a daily risk is devastating for those living in it. Routine tasks become dangerous because of the possibility of encounters with submunitions. Land is made unsuitable for farming and whole areas cannot be exploited for any purpose, because they are contaminated with unexploded submunitions. It is often dangerous for people even to access basic necessities such as drinking water. Sometimes, even routes to schools and jobs become dangerous for people to take. 

Submunitions that do not explode immediately cause a lethal risk to anyone who encounters them. They are much more likely to kill someone who is near them when they explode than for instance a landmine, as they are designed to do so. Anti-personnel landmines are often intended to stop advancing personnel, but not necessarily kill them. Victims that are not killed can suffer from a variety of severe injuries. They often lose limbs and or become blind after suffering from a submunitions accident. It is also very striking that children are often victims of unexploded bomblets. In Albania thirteen percent of all post-conflict victims of cluster munitions are children and in Lao PDR an even higher percentage, fifty percent, was reported. (Sheriff, 2006, pp11)(Lawson, 2006, pp29) This is partly because the submunitions are often brightly coloured and can resemble a soda can or a ball, which attracts children’s attention. Unawareness amongst children of the dangers that DUDs pose is also a part of the problem.  (Borrie & Cave, 2006, pp7)

A large proportion of victims of unexploded submunitions are males. In Lao PDR for instance between 1999 and 2005, 79 percent of all casualties were men. Men are more likely to work on the land and thus to come into contact with Duds in their daily activities. (Lawson, 2006, pp29)

Medical care for victims is often hard to come by, if the victims even make it to hospitals. Physiotherapy and other forms of rehabilitation for those injured by submunitions are frequently unaffordable if available at all so victims often do not succeed in reintegrating socially and economically. They can also suffer from psychological trauma and flashbacks as well as nightmares and behavioural problems. (Borrie & Cave, 2006 pp7) Often it is impossible for them to go back to their jobs or schools and to provide for their families. This has far reaching consequences for those injured and for their families, but also for the affected societies as a whole. 

Poor regions are often the areas in which cluster munitions are used. It is especially difficult for these societies to deal with the problems of UXO. They are caught in a spiral of poverty. The clearance of UXO and submunitions is a costly activity that is difficult if not impossible to finance for war-torn regions. On the one hand regions find large parts of their lands unusable and on the other they do not have the financial means to clear the lands. Poverty also makes the civilians extra vulnerable. They are poor and thus tend to use any land that is available to them. Sometimes they will knowingly use lands that are contaminated for farming and try and clear the DUDs themselves. Even more worryingly, people are sometimes so poor that they collect unexploded bomblets to sell the scrap metal. The poverty of most effected areas makes it difficult for clearance and mine risk educators to educate people and get them to be more careful. The people often do not understand the risks, however, they frequently have no choice but to continue using their land, even if there is a chance of getting killed or injured. (McGrath, 2000, pp 31-32) The fact that many victims are performing daily tasks at the time of the accident illustrates how gravely unexploded bomblets effect civilian populations.  
Now that the socio-economic and physical consequences of the use of CMs have been set out, it should finally be noted that the problem lasts for decades after the actual use of the weapons. The very real risk of being killed or injured by remaining bomblets affects societies in many regions today. In Lao PDR, Vietnam, Lebanon and many other countries there are still regular reported victims of bomblets. Strikingly, in some areas the yearly amount of victims is on the rise, even though the wars are long over. Lao PDR for example, saw a larger number of victims in 2004 than during each of the previous five years. In 2004, 84 deaths caused by submunitions were reported there, while the last use of cluster munitions was in 1973. (Lawson, 2006, pp 27)
Countries where Cluster Munitions have been used and Countries that have used them

Many states today have areas in which the effects of cluster munitions’ use influences the daily lives of civilians. It is known that the munitions have been used in twenty-one states by the armed forces of at least thirteen countries. Most recently cluster munitions have been extensively deployed by Israeli defence forces in Lebanon. However, the threat of past use of the weapon is noticeable in countries in which they were used considerably longer ago. What follows is a timeline of the use of cluster munitions with a brief explanation of who used them and where. Consequently, certain countries in which the effects have been and still are particularly devastating are given more attention. Later on in this dissertation, under the section of country profiles, the main current stockholders, producers and users of the weapons are listed.

· During the Second World War the Soviets dropped cluster munitions on German armour in the Soviet Union and the Germans used them in a bombing of a UK port called Grimsby.

· In the 1960s and 1970s United States forces used cluster munitions in thousands of bombing missions in Cambodia, Lao PDR and Viet Nam. According to the International Committee of the Red Cross, in Lao PDR between nine to twenty-seven million unexploded submunitions are still present. Around eleven thousand have been killed or injured as a consequence already, and of these about thirty percent were children. 

· In 1973 Israel used CMs on NSAG training camps in Syria, as did Morocco between 1975 and 1988 in the Western Sahara.

· In 1978 Israel used them again, this time during its invasion of Lebanon. 

· In 1982 the UK dropped cluster bombs on Argentine infantry during the Falklands conflict. 

· The French used them in Chad in 1986.

· During the Gulf War in 1991 Iraq, Kuwait and Saudi Arabia were the scene of extensive use of cluster munitions. Some sixty-one thousand cluster bombs were dropped, amounting to roughly twenty million submunitions. In Kuwait about 2400 explosives that failed to detonate were cleared by 2002. 

· In the 1992-1995 Civil war in Bosnia and Herzegovina NSAG and Yugoslavian forces used them.

· During 1992 in Tajikistan civil war they were used.

· During the period of 1994 to1996 The Russians used them against NSAG forces in Chechnya.

· Croatia saw them used on its territory by NSAG forces in 1995.

· Sudan used them in the southern part of the country during 1996 to 1999

· In Sierra Leone Nigerian peace keepers used them in 1997

· Both Eritrea and Ethiopia used cluster munitions against each other in 1998

· In Albania NATO and Yugoslav forces both used them between 1998 and 1999

· In 1999 the US, the UK and the Netherlands dropped a total of 248.056 submunitions on Yugoslavia and Kosovo.

· Between 2001 and 2002 the US dropped almost two-hundred and fifty-thousand submunitions on Afghanistan.

· Iraq once again saw them used on its territory during the fighting with the US and UK. In three weeks almost two-million submunitions are thought to have been used there in 2003.

· In the border villages of Lebanon, Israel used cluster munitions against NSAG forces in 2006.

(Hiznay, UNIDIR2006, pp17-19)
These are the cases in which it has been confirmed that cluster munitions have been used. Unconfirmed reports say they have also been used in Angola, Colombia, Kashmir, Nagorno-Karabakh, Pakistan and Turkey. (Hiznay, UNIDIR2006, pp18)

Two examples of countries that suffer from the impact of cluster munitions:
To gain an insight into how societies in countries are influenced by UXO and ERW, particularly by cluster munitions, here a brief description of Lao PDR and Lebanon will follow. Lao PDR is the most heavily bombed country in the world and the use of cluster munitions in Lebanon is the most recent cause for international concern over the weapon type. 
It is interesting to note that all EU countries contribute either directly to the clearance of UXO and ERW in both Lebanon and Laos (and in many other countries globally) or indirectly via the European Commission. The EU is in fact the largest donor to landmine (and thus UXO) clearance in the world when member States’ and Community’s spending is put together. Landmine clearance obviously entails the clearing of all UXO in target areas.
Laos

The Lao Democratic Peoples Republic was bombed extensively by the United States air force between 1964 and 1973. It has been calculated that two million tons of explosives have been dropped on the country in the second Indo-China War. Shockingly, there were not many military targets. The intent of the US in the North East of Lao PDR was for instance to make the territory unsuitable for use by North Vietnamese troops. Another reason for so much bombing in the North East was that the US aircraft that did not succeed in bombing their targets would drop their bombs on the way back. In the South of the country they bombed to make sure the supply lines of the Viet-Cong were blocked.  The well known Ho-Chi-Minh trail was one of the primary targets for US-bombers. Cluster munitions were widely used in these bombings. It is estimated that more than eighty million bomblets were dropped on Lao PDR.
 They are still being encountered on a daily basis today. Of these bomblets, or as the villagers call them “bombies”, a large percentage (maybe as much as thirty percent) did not explode as intended. Calculations differ, but it is safe to say that at least eight million and maybe as many as twenty-five million bomblets were left lying around the region during and after the conflict. Surveys of Handicap International report that roughly a quarter of all villages are contaminated with submunitions. (Lawson, 2006, pp22-23)  

The problem with unexploded bomblets is so extensive in Lao PDR that the Geneva International Centre for Humanitarian De-mining (GICHD), other landmine clearance organisations and the authorities in Lao have designed a risk management scheme they use in clearing mines in the country. Clearance experts decided to leave certain contaminated areas and first deal with the worst areas. During a presentation in 2007 on risk management in clearance, 34 years after the conflict, experts explained that they had to use a so called “acceptable risk” strategy in dealing with the remaining explosives. In simple terms the strategy is to gather evidence of threats of remaining unexploded bomblets by using questionnaires to ask villagers about submunitions in the vicinity of their villages and then take into account demographics to decide which areas to clear. All this is done at a national level.
 This gives a good idea of just how big the problems still are in a nation in which it is so long ago that cluster munitions were used.
Lebanon

Lebanon, unlike Lao PDR, saw war and bombing campaigns a lot more recently. The most recent conflict between Israel and Hezbollah (2006) caused international outrage among civil society organisations and governments alike about the use of cluster munitions. At the end of 2006 Israel dropped and fired around two million submunitions on Lebanon. The Southern region was particularly effected. However, this is not the first time in history Lebanon suffered cluster munitions attacks. In 1978 and 1982 people were also killed in Israeli attacks using cluster munitions. (Moyes, 2005, pp4) 

In Lebanon too, civilians were killed during the attacks and afterwards by remaining explosives. In a recent UNICEF report on the situation in Lebanon, under the heading of “critical issues for the safety of children” cluster munitions are mentioned explicitly as one of the most dangerous issues. They are described as posing an immediate and acute threat. In the same report the United Nations Mine Action Coordination Centre  (UNMACC), that deals with all types of unexploded ordnance, identified 592 cluster bomb contaminated areas. Dozens of children have already been injured and killed by the remaining bomblets. (Unicef, Humanitarian action in Lebanon in 2007) 

This is mainly due to the recent conflict, but suffering in Lebanon related to submunitions has gone on for almost thirty years. The dangers are very real. A meeting of clearance experts in Geneva in 2007 heard a Lebanese military expert
 speak of the challenges that had to be met to make the South of Lebanon safe again. The resources and time needed to achieve this daunting task are going to be a burden on the Lebanese government and people for years to come.
In conclusion, it is clear that cluster munitions undisputedly cause human suffering. There are different types of the weapon and with that different failure rates and risks for civilian population in conflict and post conflict areas. Countries where cluster munitions have been used have suffered from their effects after battles were fought and the weapons have blocked the rebuilding of post-conflict societies. Yet, it remains a cheap and effective weapon from a military point of view. Historically speaking it has been used by many different States in a variety of conflicts. And, more importantly, at present, it remains a widely available type of weapon that can be found in the arsenal of most military nations.
CHAPTER 2.    Cluster Munitions in International Law 

This chapter illustrates the different international conventions and laws with relevance for cluster munitions and shows how cluster munitions have become an extremely important, if not the most important issue on the international disarmament, arms control and human security agenda. First, an overview of existing international law relevant to cluster munitions is given. Second, developments in the international debate up until the end of 2006 are explored. Subsequently chapter three then describes the current, new initiative to design a legally binding international instrument to ban cluster munitions that cause unacceptable humanitarian suffering. 

International humanitarian law (IHL) has a number of basic rules that are applicable to cluster munitions. Before giving a short overview of relevant laws and treaties it should be noted that there is no agreement on which laws are relevant and on if cluster munitions use is legal or not. Certain NGOs have stated that the use of cluster munitions is illegal under existing international humanitarian law, while on the other hand the US, Russia and the UK have previously argued that their use is legal. It is however, useful to understand what existing laws could be applied to the weapon type before further examining the ongoing international debate. 

Existing International Law
IHL contains general principles that restrict the means and methods of military attacks. The principles of distinction and proportionality can be found in the Geneva conventions of 1949 and additional protocols of 1977. The fourth Geneva Convention of 1949 is designed to protect civilian persons in the time of war. In 1977 two relevant additional protocols were agreed upon. Protocol one expanded the existing prohibition of weapons that cause superfluous injury or unnecessary suffering and the prohibition of indiscriminate attacks. Protocol two extended the principles of the Geneva Convention to all armed conflicts so as civil wars and internal conflicts were also covered. The principles of distinction and proportionality entail that parties to an armed conflict should at all times distinguish between civilians and military personnel and should only direct their operations against military objectives
. Attacks that strike military targets and civilian objects or civilians without distinction are indiscriminate and therefore illegal
. An attack is furthermore considered disproportionate if it may be expected that incidental civilian casualties might arise from the attack or if civilian objects are likely to be damaged, if excessive in relation to the military advantage anticipated by the attack
. Attacks which employ a method or means of combat which cannot be directed at a specific military objective are also prohibited
 Protocol one does note, however, that some civilian casualties are unavoidable in times of war. (Human Rights Watch memo to CCW, 2004, pp3-5)  

Considering the effects of cluster munitions both during and after a conflict situation, it is not difficult to argue that civilian suffering and casualties are excessive in relation with expected military advantage. Especially if DUDs are taken into account, it is easily arguable that cluster munitions are indiscriminate weapons and thus illegal under existing humanitarian law. However, for many states it is not clear how they interpret international law standards relevant to cluster munitions. And, as the International Convention of the Red Cross (ICRC) notes about the more general ERW issue, “although it could be argued that the general principles of international humanitarian law are sufficient, it is unlikely that they will be applied in an adequate or consistent manner unless specific rules are adopted” (ICRC, 2002, pp8) 

From a historical perspective, it is clear that cluster munitions have often been used despite existing international law. Indeed thousands of civilian casualties have occurred because of this use since the adoption of the Geneva Protocol and its amendments. Thus existing international law is very much relevant to cluster munitions use but it is widely recognised that a more specific instrument is needed to fully address the problem. 


The International Debate on Cluster Munitions
The Convention on certain Conventional Weapons (CCW)
It is not only since their most recent use in Lebanon that cluster munitions have been noticed to cause such human suffering as described in the first chapter of this paper. Concern about the weapons has long existed and many attempts have been made to move them onto the international community’s agenda. Mine clearance programmes, for instance, have faced problems caused by submunitions for years. When a humanitarian mine clearance worker clears a particular area obviously all explosive material will be removed, not just anti-personnel landmines but also cluster DUDs and other UXO. Similarly in victim assistance there is also no distinction between the victims of landmines and those of other UXO accidents. (Borrie & Cave, 2006, pp8) Other similarities between the landmine issue and the debate cluster munitions will be dealt with in chapter four of this paper. It is only recently that the issue of cluster munitions and the humanitarian problems associated with them has started to be looked upon by a much larger number of States as a priority that should be dealt with by designing a specific instrument to regulate their use or even to ban them.

Much concern arose from the impact of CMs in South East Asia during the nineteen-sixties and seventies. In 1974 the International Red Cross organised a conference in Lucerne of governmental experts on weapons that may “cause unnecessary suffering or have indiscriminate effects”. Sweden, with support from a small group of other States, proposed a prohibition on cluster weapons and other types of weapons at this conference. However, the proposal was widely rejected. Three years later in 1976 at the second session of the conference a group of thirteen states submitted a working paper on anti-personnel cluster weapons. These thirteen states, joined by the ICRC said that cluster weapons are indiscriminate weapons and that they cause unnecessary human suffering. Despite the working paper no agreement to take action was reached. (Weidacher, Siemon & Hollestelle, 2005, pp10)
The initiative of Sweden, the ICRC and others did however lead to further discussions on cluster munitions and finally to the adoption of a new protocol to the Geneva Conventions on the protection of victims of international armed conflicts in 1977. (Borrie & Cave, 2006, pp8-9)  One of the major recognized shortcomings of the Geneva protocol of 1977 was that it did not deal with possible restrictions on the use of specific weapons. This is why in 1979 a special UN conference was held that led to the creation in 1981 of the Convention on Certain Conventional Weapons which may be deemed to be excessively injurious or to have indiscriminate effects (CCW). 

The CCW is a framework of treaties in the form of protocols in which discussions take place on weapons such as blinding laser weapons, landmines, booby traps and at present also Explosive Remnants of war (ERW). It is a so called umbrella treaty that has specific protocols to deal with weapons thought to be particularly harmful to civilians or combatants. Three protocols were immediately adopted in 1981. Protocol 1 prohibits the use of weapons whose primary effect is to disperse fragments that injure humans and cannot be detected by x-ray machines. Protocol 2 restricts the use of landmines and booby traps and other, similar devices. Protocol 3 is designed to protect civilians from the use of incendiary weapons. However, munitions that combine blast effects with incendiary effects are excluded from this protocol. Thus, cluster munitions are not covered by it. In 1995 a fourth protocol was added to prohibit the use of laser weapons that are designed to blind human beings. The requirement for consensus in the CCW makes it vulnerable to deadlock when sensitive issues need to be addressed. (Goldblat. 2002, pp 287-293)

The CCW initially did not see much discussion on cluster munitions. However, with growing pressure from civil society and a number of CCW member states, the impacts of cluster munitions slowly began to be addressed in the framework of the Convention. At the first review conference of the CCW held in 1995 the ICRC presented a report in which it stated that the use of cluster munitions had increased tremendously over the last three decades and it suggested making self-destruct mechanisms obligatory components of submunitions. This did not gain much support in the conference that was focussing on other weapons at the time. The use of cluster munitions in Kosovo and Iraq during the nineties showed the international community that the effects of the weapon were a lot more devastating than widely believed at the time. Especially the humanitarian impact of unexploded ordnance was more noticeable than before. (Borrie & Cave, 2006, pp8) Hence, during the second review conference of the CCW in 2001 Switzerland and the ICRC both made separate proposals for a protocol on cluster munitions. The Swiss aimed at regulating technical specifications to ensure submunition failure rates of no more than 2 percent and the ICRC proposed a protocol that would hold states responsible for clearing of submunitions and to share information on where they had used them during conflicts so as to facilitate clearance. The CCW did not adopt any of the two above proposals, not least because of the requirement for consensus for the CCW to be able to take any substantive action. It did, however, set up a Group of Governmental Experts (GGE) to address concerns over Explosive Remnants of War (ERW). (Weidacher, Siemon & Hollestelle, 2005, pp11-12)
The GGE had as a mandate to explore and consider appropriate measures and proposals on:

· Factors and types of munitions that cause humanitarian problems after conflict, 

· Technical improvements of submunitions, 

· Existing relevant international humanitarian law that could be applied to minimise post-conflict risks to human beings,

· Warning mechanisms for civilians,

· Safe clearance of ERW, assistance and cooperation. (HRW, 2007, pp9)
At the same time as the formation of the GGE a growing group of NGOs called for a moratorium on the use, production and transfer of cluster munitions to be instituted until an agreement was reached that adequately dealt with Explosive Remnants of war. The group of NGOs has since formed the Cluster Munitions Coalition (CMC) that aims at bringing the humanitarian impact of cluster weapons to public attention and at engaging governments in the negotiation on a legally binding instrument that comprehensively bans the use of the weapons. (CMC, campaign to stop cluster munitions, 2007)

In 2002 the GGE received a mandate to start negotiations on an instrument that installs post-conflict measures to reduce the risks of ERW. Consequently, in 2003 a new treaty, specifically on ERW was adopted that forms the fifth protocol of the CCW. Protocol 5 entered into force in November 2006, creating responsibilities with regard the clearance, removal and destruction of ERW for states parties. It is a protocol that deals only with problems caused by ERW in general after conflicts and it has no consequences for areas that were affected before its entry into force. It is not specifically on cluster munitions. However, ERW does encompass cluster weapons and continuous discussions have taken place in the CCW and its framework on ways of addressing problems associated with cluster munitions. (Borrie & Cave, 2006, pp9) The CCW remains a relevant forum to discuss cluster munitions. However, as chapter three will describe, certain states frustrated by the slow progress made in the CCW and its failure to address the full scope of the problem have initiated an entirely new, separate process. 

This frustration of certain states was enlarged by a February 2006 report that is referred to as the “McCormack” report, after one of its authors. This report was based on a questionnaire that was conducted among CCW-member states to find out how they interpreted international humanitarian law relevant to cluster munitions. In its findings the report states that the interpretations and applications of IHL differ enormously from state to state. Therefore, Human Rights Watch recommended that states parties should agree to a negotiating mandate specifically on submunitions. This view that Protocol 5 of the CCW simply was not enough to deal with the problem adequately was shared by many States and NGOs. (Human Rights Watch, memo to CCW, 2006)

Before discussing the new process that a group of States are engaged in outside of the CCW framework, it is useful to briefly explore why certain CCW members and many NGOs felt that the CCW was not adequately addressing the cluster munitions problem. Each year the CCW Group of Governmental Experts received a new mandate to continue their work on ERW relevant to cluster munitions. Cluster munitions have only been discussed under the broader mandate of ERW. The GGE cannot start negotiations on a new protocol on cluster munitions until authorised to do so. Furthermore, focus has been merely on whether existing principles of international law can deal with the problem and on technical solutions to the problem. The GGE for instance held an extensive survey among member states of the CCW to research how they interpret and apply international law standards to the use of weapons that might cause ERW. Other discussions focussed on improving self-destruct mechanisms to decrease failure rates. (Boothby, 2005, pp19-22) It has also been noted that the CCW often focuses on weapons and on maintaining their military utility, while trying to find a technical solution to humanitarian problems associated with their use rather than focussing on their wider humanitarian impact. (Borrie & Cave, 2006, pp9)

Proposals were made to give the GGE a mandate to negotiate a treaty aimed at addressing the wider arena of problems caused by cluster munitions. However, these proposals were blocked by states such as the US and Russia. The arguments against negotiating a ban on cluster munitions in the CCW were often that existing humanitarian law would suffice to deal with the issue and also that technical improvements would solve the problem. The third review conference of the CCW in November 2006 was seen by many as a very important moment after which negotiations could possibly finally commence. (Berrigan, 2006, pp4) Sweden made a statement on behalf of 25 states
 to the third review conference known as the “Swedish Proposal”, in which it called for an international agreement to prohibit the production, transfer, stockpiling and use of cluster munitions that pose serious humanitarian hazards. However, objections to this proposal prevented it from being adopted. The countries that made objections to the “Swedish proposal” were The US, the UK, Russia, China, India, Japan, Pakistan and Australia. Instead of agreeing to start negotiations on cluster munitions, the CCW only managed to adopt a proposal made by the UK to have a meeting of governmental experts to further consider existing international humanitarian law to weapon systems that may cause ERW, with a specific focus on cluster munitions. (Human Rights Watch, 2007, pp67)

The Cluster Munitions Coalition (CMC) had by then also grown to over 150 NGOs from all over the world that were actively lobbying governments to negotiate a ban. This group of NGOs has repeatedly stressed the need to come up with something more comprehensive and effective than protocol 5 of the CCW. (Weidacher, Siemon & Hollestelle, 2005, pp 12-13) 

Thus, the CCW did discuss cluster munitions under the heading of Explosive Remnants of War; yet it failed to go further than merely investigating possibilities of technical improvements to the weapon type, the application of existing international law and meanwhile with post-conflict issues. A growing number of States and civil society actors where arguing that negotiations on a comprehensive legally binding instrument that deals specifically with cluster munitions should commence. The arguments for further action were amplified by international concern over the use of cluster munitions in Lebanon by the Israelis. It is estimated that over one million unexploded submunitions were lying around in Lebanon after the 2006 conflict with Israel. The UN has published detailed reports on the impact of cluster munitions in Lebanon, describing how thousands of dangerous DUDs are scattered around villages. The UN, under the Secretary General for humanitarian affairs, Jan Egeland, described Israel’s use of cluster munitions as “shocking and immoral”. (Nash, 2006, pp3) Ironically, the recent conflict in Lebanon was an important impetus for growing support of negotiations on a legal instrument for cluster munitions. Once again, the world was showed clearly that the use of the weapon causes unacceptable human suffering. 

NGOs had long argued that if cluster munitions were indeed legal under existing international law, as claimed by states such as the US and Russia, then a new law was all the more needed to adequately address the problems of the weapon. It also became clear to many states that even if sufficient technical improvements were made by some, the problem would not be solved. The existing stockpiles of cluster munitions would hardly all be replaced by more modern systems. Furthermore, not all countries would be able to afford to replace their stockpiles and even those that would be able to might sell their older ones on to poorer states. In fact in the CCW governments have repeatedly vetoed proposals for technical improvement provisions because of the high costs involved. (Borrie & Cave, 2006, pp10) Criticism on states that were blocking further negotiations in the CCW grew considerably. The CCW itself has also been described as a forum that is abused by states that are in fact stalling negotiations to claim that they are working on a solution for the problem. 

Before the third review conference of the CCW in November 2006 it was already clear that certain states were contemplating a discussion outside of the CCW framework if no substantial progress was made. The CMC had furthermore repeatedly expressed its dissatisfaction with the slow pace of discussions in the CCW. (Weidacher, Siemon & Hollestelle, 2005, pp 14) The Ottawa process to ban the use, stockpiling, production and transfer of anti-personnel landmines had already served as an example to take issues outside of the traditional negotiating fora. In that process a group of committed states took matters outside the CCW to get around the blocking states. Thus, following the unsuccessful attempts to make progress during the 2006 review conference, Norway, supported by others, started a separate process to negotiate a ban on those cluster munitions that cause unacceptable humanitarian suffering. This new initiative is dealt with extensively in chapter three of this paper. First though, some significant national and international developments that sparked this initiative are explored. 

European Parliament
In October 2004 the European Parliament passed a resolution calling for an immediate moratorium on the use, transfer and export of cluster munitions, until an international agreement has been reached on the banning, regulation or restriction of the weapons. The European Parliament has an advisory function and when national security of EU-member states is involved the decision process is very much dependant on member State standpoints. (Weidacher, Siemon & Hollestelle, 2005, pp 12)  However the EU parliament’s resolution is and was a significant driving force in creating a strong momentum to start negotiations on a legally binding instrument. It is often referred to by NGOs and states that are willing to start negotiations. (EU parliament, 2004) The EU member states and Common Foreign and Security Policy issues are further dealt with the final chapter of this dissertation. 

Human Rights Council
Shortly before the review conference of the CCW in October 2006 the Human Rights council discussed the impact of cluster munitions following their most recent use in Lebanon by Israel. In its findings and recommendations on the 2nd of October 2006 it stated that: “The existence of highly volatile, unexploded cluster bomb submunitions constitutes a threat to clearing building rubble, and, more generally, to the rights to life and health of the population, as evidenced by the 104 casualties they caused as of the 23rd of September, 14 of which where fatal. …..until significant progress is made, people will not be able to return to their homes, children will not be able to go to school and returnees previously active in agriculture will be deprived of a livelihood.” More importantly, it concluded in one of its final paragraphs: “The Human Rights Council should request the relevant international bodies, including the meetings of states parties to the CCW…to take urgent action in order to add cluster munitions to the list of weapons banned under international law.” (HR Council 2-10-2006) This report appeared at a crucial moment before the third review conference of the CCW from which many hoped that the CCW would address the problems related to cluster munitions.

The ICRC

The International Committee of the Red Cross stated at the third review conference that it would host a national experts meeting on cluster munitions in April of 2007. The aim of this conference will be to identify elements that would be needed in an international treaty on cluster munitions to adequately address the problem. (Human Rights Watch, 2007, pp3)

The Secretary General of the United Nations 

During the Third review conference of the CCW, on the 7th of November 2006, a statement was delivered on behalf of Kofi Annan, at the time Secretary General of the UN. He urged all states parties to the CCW to “immediately address the atrocious and inhumane effects of cluster munitions, both at the time of their use and after conflicts ends, so that civilian populations can start rebuilding their lives.” The Secretary General furthermore called upon states to make full use of the framework of the CCW to “devise norms that will reduce and ultimately eliminate the horrendous humanitarian and development impact of these weapons.” (Geneva, 7 November 2006) The UN has repeatedly called for better compliance to existing international law concerning cluster munitions’ use and for more measures to be taken to reduce the civilian suffering caused by the use of these weapons.

National Developments:
Some national parliaments and governments also helped in building momentum for more substantive negotiations on a treaty regulating cluster munitions. Belgium was the first to ban cluster munitions in June of 2006 and Norway has put a moratorium in place until an international treaty is negotiated that regulates the use of the weapons. (Borrie & Cave, Unidir, 2006, pp9) Austria’s parliament passed a resolution calling for a prohibition on cluster munitions with high failure rates and urging the government of Austria to support international negotiations in July of 2006. In August that same year Germany announced that it would no longer produce cluster munitions and employ only types that have dud-rates below one percent. The German announcement also importantly mentioned that it would try and find an alternative weapon to replace cluster munitions completely. Luxembourg also had a parliamentary initiative passed with the call on its government to join international initiatives and to come up with a law banning cluster munitions. Other countries have also seen initiatives in their parliaments to restrict or ban the weapon type. Currently, Denmark, Germany, Norway, Switzerland, the US, France, Spain, Sweden, Netherlands and the UK are States that have had attempts made within their parliaments to pass resolutions on cluster munitions. (Human Rights Watch, 2007, pp4)

Apart from legislation proposals and initiatives, a large number of States have committed themselves to not producing cluster munitions with a higher failure rate than one (or two or three) percent and/or to destroying or removing from service their stocks of “unreliable” cluster munitions. (Rappert, 2006, pp14-15) It is interesting to note that among the many States that have in different ways acknowledged that there are humanitarian problems connected to the use of cluster munitions
, there are also states that were not willing to engage in further negotiations within the CCW.  The US have for instance committed themselves to not purchase any submunitions that have higher failure rates than one percent since 2005, while they were against a specific mandate for negotiations to start within the CCW. (Human Rights Watch, 2007, pp 62) 

Conclusion
This chapter has outlined the debate in international law and the negotiations that have led up to an important new process started by Norway. The present situation, in May 2007, is that there is existing relevant international law regarding cluster munitions. Particularly, the indiscriminate and inaccurate characteristics of some cluster munitions are illegal in existing conventions. However, there is no specific legal instrument that deals with these weapons and it has become clear that the interpretation and application of this existing international law of States is very much inconsistent. Many States, NGOs and International Organisations have therefore advocated the devising of a more specific set of rules or treaty that will prevent cluster munitions from causing as much humanitarian problems as they have done in the past. However, within the most relevant forum (the CCW) negotiations have not been able to commence because of the need for consensus and certain States that are not willing to agree. It is due to the failing of the CCW to move forward during its third review conference in November of 2006 that a new process outside of the UN framework has been initiated by Norway. The following chapter will describe this process.
CHAPTER 3.       The Oslo process to ban cluster munitions
Following widespread dissatisfaction with the ability of existing international law to effectively regulate the use of cluster munitions and the failure of the CCW to produce a satisfactory instrument these weapons, Norway, supported by other states, started an entirely new international process of negotiations in 2007. This chapter will aim at describing how this process was initiated and at describing what was agreed upon during the first meeting in Oslo in February 2007. 

As described in more detail in chapter two of this paper, the third review conference did not succeed in adopting a mandate for specific cluster munitions negotiations to start. Instead, it agreed to continue to discuss the wider issue of Explosive Remnants of War (ERW). This was due to the fact that states such as the US, Russia, Poland, the UK and others objected to a cluster munitions mandate. During the review conference of the CCW in November 2006, Norway announced that it would seek to take discussions outside the CCW if no agreement was reached on a negotiating mandate for cluster munitions. Consequently, in a statement made to the CCW delegates on the 17th of November 2006 (the last day of the review conference), Norway announced that it would hold a meeting in Oslo in February of 2007 to start a new, independent process with the aim of negotiating an international treaty banning cluster munitions that cause unacceptable humanitarian suffering. (Harrison, Oslo Conference on Cluster Munitions, 2007)

The Norwegian Initiative
Before describing the developments that took place during the meeting in Oslo, it is useful to briefly analyse what intentions the Norwegians had and how they went about trying to realise these intentions.  A document that serves this purpose well is the invitation to states that the Norwegian Minister of Foreign affairs sent out. In this invitation it was made clear that the intentions were to get together a group of states that were willing to address the problems caused by cluster munitions. The group of countries that supported the Swedish Proposal to negotiate a treaty during the third review conference of the CCW were the first invitees to the conference in Oslo. In the invitation it states: “We are inviting countries that are ready to explore ways to address this pressing humanitarian issue in a determined and an effective manner and are prepared to develop a new legally binding international instrument on cluster munitions.” (Human Rights Watch, 2007, pp70) The above is important to note because it makes clear that the intention at the outset was to not have discussions blocked by States that were not at all interested in an international treaty.

The strategy chosen by the Norwegians is an attempt to copy the successful negotiations outside of the UN framework that led to the Ottawa Convention on Anti-Personnel Landmines. In that case there was also deadlock in existing international fora and a small group of States successfully took matters into their own hands in order to start negotiating with countries that were interested in progress. Chapter four will compare the two processes with each other to establish what similarities exist and whether the Oslo Process can learn from the Ottawa process. In the case of the Oslo process the Norwegians have made a relatively clear commitment in their invitation. The invitation suggests that the intention was to get as many as possible interested states to come to the meeting in Oslo. To not “scare off” States that might have certain doubts but still be willing to participate constructively, a few subtle suggestions were made. 

The most important subtlety is that the Norwegians speak of those cluster munitions that have an unacceptable humanitarian impact. This is important because it shows clearly that there is room to discuss the types of cluster munitions that are unacceptable. In other words, the aim is not necessarily to ban all types of cluster munitions. Another factor that was addressed already in the invitation to states was that the Norwegian initiative was not aimed at excluding a continued discussion within the framework of the CCW. The invitation states: “This initiative does not exclude a continued discussion within the framework of the CCW.” (Human Rights Watch, 2007, pp70) This can be interpreted as serving two purposes. Firstly, this sentence could be aimed at not excluding those states that wish to maintain the reputation of the CCW and hope to continue negotiations in that forum for a variety of reasons. Secondly, it puts pressure on the CCW to come up with something more than it has done so far because if the CCW is “bypassed” by a different initiative, chances are that it will be taken less seriously in the future and lose credibility as an appropriate forum for disarmament negotiations. 

Interestingly, this Norwegian tactic aimed at keeping as many as possible interested states on board turned out to be quite successful. On the 22nd of February 2007, the first day of the two-day conference in Oslo, a total of 49 states
 showed up willing to participate in the meetings. Apart from the country representatives that attended the conference, there were United Nations agencies present as well as the ICRC and many NGOs. (Harrison, Oslo Conference on Cluster Munitions, 2007) Of the NGOs, the most important participant was the Cluster Munitions Coalition (CMC), representing the views of a group of more than 150 NGOs. Thus there was a group with many significant States and other actors willing to start discussing the possibilities of an international treaty. At the outset of the meeting, Norway supplied a background paper in which it outlined its aspirations regarding the process of designing a new instrument on cluster munitions. After a brief summary of concerns over cluster munitions and their use, details are provided of what the Norwegians believe to be essential elements for a new treaty. The paper states: “Such an agreement (a legally binding international instrument on cluster munitions) should be completed before the end of 2008 and should at least contain the following main elements:
· Prohibiting the use of cluster munitions that are indiscriminate in area effect or which pose a foreseeable and unacceptable risk to civilians after use.

· Prohibiting the development, production and transfer of such cluster munitions, including their sale, design and production licensing, or giving them away as military aid, either to governments or to non-state actors.

· Destroying stockpiles of such cluster munitions within agreed timelines.

· Developing a framework for assistance and cooperation to help clear land of unexploded submunitions in and around affected communities, assist survivors and their families and ensure adequate education in affected communities about the risks of submunitions.” (Norwegian FM, background paper, 2007,pp4)

Thus, the Norwegian initiative envisages an extremely comprehensive approach to the problem. It seeks not only to ban certain types of cluster munitions, it also aims at victim assistance, destruction of stockpiles, the clearing of duds and the prevention of transfer of the weapon type.
One issue that is clearly a problem in trying to design an international treaty is that of coming up with definitions as to what is considered to be an “unacceptable” cluster munitions type. Even though the problem is certainly not solved by this, the Norwegians have put in a sentence in their background paper to ensure that discussions are not blocked by detailed definition problems at the very beginning. The background paper says that “agreeing on relevant definitions is not a prerequisite to, but a part of, coming negotiations”. It is clear from this passage that the organisers of the meeting did realise very well that there are problems related to defining cluster munitions that cause unacceptable harm to civilians. However, in the background paper, it also says that “several rounds of work would likely be required to develop, negotiate and conclude an agreement before the end of 2008.” The main idea was to get started on discussions first and create a momentum with willing states and then to see what definitions can be agreed upon. (Norwegian FM, background paper, 2007, pp4)

Finally to finish the introduction to the conference, it is valuable to note the summarising paragraph of the Norwegian background paper: “The Oslo conference on Cluster Munitions is intended to be a first step to develop a common understanding of what the elements and issues involved in such an agreement should be, and how to translate humanitarian concerns into practical international action”. (Norwegian FM, background paper, 2007, pp4) 

The Oslo Meetings
On the first day of the conference, the Norwegian Minister of Foreign Affairs, Mr. Jonas Gahr Store, held an opening speech to set out again the objectives of the meeting in Oslo. In very direct language he stated that the immediate objective should be to define an approach, which is humanitarian in nature, and to launch a process together. (Norwegian FM, opening statement, 2007) This is exactly what the two day conference succeeded in doing. At the Oslo conference there were 49 states present that took place in the discussions during the two days of meetings. Out of these 49 an impressive 46 committed themselves to working on a legally binding instrument with the aim of finishing it before the end of 2008. Japan, Romania and Poland were the only three states that did participate but did not sign the declaration of commitment in Oslo. (Rafalovich, UNobserver, 1-3-2007) 

Below is the declaration signed by 46 States in Oslo on the 22nd of February 2007. It contains a number of important provisions that this paper will consequently seek to analyse. The declaration forms the basis for new work on a cluster munitions treaty and it broadly sets out how this work is to take place.

Oslo Conference on Cluster Munitions, 
22 – 23 February 2007 
Declaration 
A group of States, United Nations Organisations, the International Committee of the Red Cross, the Cluster Munitions Coalition and other humanitarian organisations met in Oslo on 22 – 23 February 2007 to discuss how to effectively address the humanitarian problems caused by cluster munitions. 

Recognising the grave consequences caused by the use of cluster munitions and the need for immediate action, states commit themselves to: 

1. Conclude by 2008 a legally binding international instrument that will: 
(i) prohibit the use, production, transfer and stockpiling of cluster 
munitions that cause unacceptable harm to civilians, and 
(ii) establish a framework for cooperation and assistance that ensures adequate provision of care and rehabilitation to survivors and their communities, clearance of contaminated areas, risk education and destruction of stockpiles of prohibited cluster munitions. 
2. Consider taking steps at the national level to address these problems. 
3. Continue to address the humanitarian challenges posed by cluster munitions within the framework of international humanitarian law and in all relevant fora. 
4. Meet again to continue their work, including in Lima in May/June and Vienna in November/December 2007, and in Dublin in early 2008, and welcome the announcement of Belgium to organise a regional meeting. 
Oslo, 23 February 2007 

The above commitment might give rise to the conclusion that the problems caused by cluster munitions are about to be completely solved and that a “they all lived happily ever after ending” is in sight. However, that would be a major simplification of matters and a naïve conclusion. To have a commitment to start work on a treaty aimed at regulating certain types of cluster munitions is of course an important achievement and a step in the right direction. Yet, there are a number of elements that could still cause significant problems if not block effective progress.

The first paragraph of the commitment states that those cluster munitions that cause unacceptable harm to civilians are going to be addressed. In the first part of this chapter already the difficulties of defining which cluster munitions cause unacceptable harm and which types might be acceptable are briefly mentioned. This passage is an indication that the declaration has a realistic approach to the problem. It seeks to get to work with as many States as possible. If it would have proposed banning all cluster munitions, it is not likely that such a large group of states would have joined the Oslo process. Mexico announced during the negotiations that it proposed to change the phrase to: “prohibit the use, stockpiling, production and transfer of cluster munitions because they cause unacceptable harm to civilians.” This proposal did not gain much support. Perhaps the biggest challenge will be for states to agree upon a commonly acceptable definition of what exactly they are prohibiting. During the Oslo meeting, discussions already took place on technical solutions to the problems caused by cluster munitions. Sweden, the UK and Argentina referred to the national measures they had in place that limit failure rates of submunitions as well as the use of self-destruct mechanisms on submunitions. However, NGOs and a small amount of States reiterated their beliefs that that testing to establish failure rates has been repeatedly proven not to work and that therefore failure rate limitations are not an adequate way of dealing with the problem. (Harrison, Oslo Conference on Cluster Munitions, 2007) 

Another issue that is going to be difficult for the declaration to live up to is its timeframe. To negotiate a treaty as soon as by the end of 2008 is an extremely ambitious proposal. A group of states present at the conference therefore stated that they see this deadline more as an ambition then as a real deadline. It was, however, also stated by others that having a concrete timeline is essential to maintain existing momentum and to make significant progress. (Harrison, Oslo Conference on Cluster Munitions, 2007)

As mentioned in the first part of this chapter, the declaration is comprehensive in its approach. The fact that it addresses the problem from a humanitarian point of view is visible in its text. Issues such as victim assistance and clearance are linked to the prohibition of the use, production, transfer and stockpiling of the weapon type. This makes the declaration more valuable then if it were just a commitment to banning a certain type of weapons. A large part of the humanitarian problems caused by cluster munitions is the effect they have after being used. There are many existing contaminated areas in urgent need of clearance. Therefore, this aspect of the commitment is extremely valuable. Not only does it imply that more humanitarian assistance will take place if a treaty or agreement is reached, it also provides affected States that might simultaneously be user states, with a direct incentive to join. 

The passage on national measures in the declaration was already relevant prior to the Oslo conference. Before the conference started, Belgium and Norway had a moratorium in place on the use of cluster munitions. Furthermore, Austria announced that it put in place a national moratorium on the first day and during the rest of the conference, Bosnia-Herzegovina and Luxembourg announced that they intend to put in place similar measures. (Harrison, Oslo Conference on Cluster Munitions, 2007) The declaration makes clear that the Oslo process aims at increasing the amount of national measures that deal with the problems caused by cluster munitions. 

Following the national measures paragraph is a more complex statement on existing international humanitarian law and continuing work in all relevant fora. This is a reflection of the wish of certain states to keep especially the CCW as a forum to discuss the issue of cluster munitions. The idea of having a forum in which all relevant players are present was important to this group of states. Germany, Italy, France and the Netherlands were the most outspoken supporters of the CCW present in Oslo. However, the Cluster Munitions Coalition (CMC) reminded States that the CCW did so far not yet produce anything substantive that deals with cluster munitions. States were urged not to use the CCW as an excuse for not engaging in negotiations. Interestingly, Germany stated that if by November 2007 there is no negotiation mandate agreed upon in the CCW, it will reconsider its position that the CCW is the most suitable forum for discussion on cluster munitions. On existing international law, the Netherlands and Italy said that they consider Protocol 5 of the CCW an adequate source of international law to deal with the cluster munitions problem. Finally, the Netherlands, Germany, Switzerland, France, the UK and Latvia declared that while they committed themselves to the Oslo process, they considered the third paragraph of the Oslo declaration as a specific reference to continuing work in the CCW. (Harrison, Oslo Conference on Cluster Munitions, 2007)

Finally, the fourth paragraph refers to meetings that are to be held as follow up to the Oslo meeting in order to further discuss what elements should finally be in a new treaty or instrument on cluster munitions. Peru and Ireland will both be host countries for the next meetings and Belgium will organise a regional meeting on the subject.

In order to gain a better understanding of what is necessary for an arms control treaty to be an effective instrument, it is useful to briefly examine some elementary theoretical aspects of disarmament negotiations. One widely recognised authority in the field of disarmament negotiations and arms control is Jozef Goldblat
. In his book on arms control he sets out a number of relevant requirements for an effective treaty. First, the elements that are relevant to an instrument on cluster munitions will be briefly described and after that some additional challenges to and opportunities for the Oslo process will be analysed.

An arms control agreement is defined by Goldblat as an agreement among sovereign states, freely arrived at in time of peace through a process of formal intergovernmental negotiation. As the Oslo process is obviously a multilateral engagement, it is important to note that in principle, multilateral arms control agreements are open to all states. This is because, by their very nature, arms control agreements should have universal application. Meaning that for a treaty or other form of agreement to effectively prevent the use of a certain type of weapon, it is imperative that all parties that could possibly use these weapons are parties to the agreement. However, while this universal adherence to multilateral arms control agreements is desirable it is not indispensable for a treaty to come into effect. It is essential for a treaty to be useful that most, if not all, of the significant states are attracted. States that are significant but that will be disadvantaged militarily often are given incentives in negotiations of arms control agreements so as to make it more attractive for them to join. (Goldblat, 2002, pp3-12) 
With these brief theoretical points the challenges for the Oslo process become even more evident. While the Oslo process aims at a multilateral arms control agreement, its critics claim that it lacks support and commitment from important, relevant States. (BBC, Pledge to seek Cluster Bomb ban, 2007) The US, China, Russia, India, Israel and other known owners, producers and/or past users of cluster munitions were not present in Oslo and did not support the commitments made there. This is important because if user/producer-countries like the US are not party to an agreement on regulating cluster munitions, this means that in practical terms the weapon type could still be used, even if a treaty comes into effect. In this light, a number of states that were present and committed themselves to the Oslo process, made comments during the meetings on the importance of maintaining the CCW as a forum for negotiations. (Harrison, Oslo Conference on Cluster Muntions, 2007) The CCW does, unlike the Oslo process, include all relevant actors and it is partly because of this that reference is made to “all relevant fora” in the Oslo Declaration. Civil society actors and States that are enthusiastic supporters of the Oslo process do, however, make the point that even though certain important actors are not yet part of the process, all types of states are involved already. Users, producers and affected countries from all over the world have committed themselves to the process. As was pointed out by Mark Hiznay
 at a meeting of national directors of landmine action programmes in Geneva in March 2007, the States that committed themselves to the Oslo process should be joined by more states in the future. The intention is that the current supporting States of the Oslo process will function as a group of pioneers that attract other relevant States and motivate them to join. Furthermore, history has shown that the absence of larger States does not necessarily mean that these countries will forever remain excluded. The Ottawa process on anti-personnel landmines, for instance, was first initiated by a relatively small group of states and is now ratified by more than two thirds of the world’s States. (GICHD, a guide to mine action, 2004, pp34) Furthermore, at the Oslo meeting it was stated by the chairs of the meeting that if the CCW is to remain the forum to deal with cluster munitions, it will have to prove that it is ready to take on this challenge. The Oslo process was repeatedly called a strong parallel process to the CCW and it was made clear that no forum was meant to exclude the other. Slovakia even directly stated that it hoped that the Oslo process will pressurise the CCW into progress. (Harrison, Oslo Conference on Cluster Munitions, 2007)

Developments since the Oslo meeting : 
On the 15th of March 2007 the cluster munitions coalition group of NGOs held a regional conference for Southeast Asia in Cambodia. Governments from European countries and Canada as well as UN agencies and the Red Cross were present to raise awareness of the problems caused by cluster munitions and to gain further support for the Oslo process. The event focussed mainly on including provisions for assistance and cooperation in the recently started Oslo process. 
The ICRC held an expert meeting from the 18th to the 20th of April 2007 in Montreux, Switzerland. The head of the Arms Unit of the ICRC said that the aim was to provide experts insights to the ongoing efforts to address the unacceptable human cost of cluster munitions. (ICRC, meeting of experts, 18-4-2007) Interestingly, as often the case, the ICRC has chosen a realistic approach to the problem. It aims to keep on board as many as possible governments by pleading for an end to the use of inaccurate and unreliable cluster munitions, not for an end to the use of all types, which most NGOs are advocating. The outcome of the closed experts meetings is unfortunately not yet available for further analysis.
Future meetings:
Lima and other follow-up meeting to the Oslo meetings
From the 23rd to the 25th of May 2007 in Lima, Peru, the States that are interested in joining the Oslo process and those States already part of it are going to meet to further discuss what possible elements a new legally binding instrument might have and how to proceed with the process. This was already made clear during the meetings in Oslo and is also part of the Oslo declaration found in this dissertation.
The CCW group of Governmental Experts Meeting in Geneva in June 2007
In Geneva, Switzerland, from 19th to the 22nd of June 2007, an intersessional CCW meeting of governmental experts will take place. It will consider further the application and implementation of existing international humanitarian law to munitions that may cause explosive remnants of war, with particular focus on cluster munitions to minimizing the humanitarian impact of the use of these munitions. (UNOG, disarmament site, 2007) This meeting will be very interesting because it is most likely the moment upon which the CCW will either take some action in response to the Oslo process or otherwise fail and be completely bypassed. The author of this dissertation is attending the GGE meeting.
Conclusion
The Oslo meeting succeeded in bringing together user, producer, stockpiler and effected States that are interested in making progress on an international instrument aimed at addressing the problems caused by cluster munitions. However, not all the relevant “Big Player” States were present or committed themselves to the declaration. The US, Russia, China, Israel and India among others are not parties to the commitment made. Because of this, certain States present in Oslo stated that they wish to continue efforts to deal with the problem within the CCW. It is true that at present the CCW is the only forum in which all major actors take part in discussions. Yet, the intention of the initiators of the Oslo process is to put pressure on the CCW to either produce a satisfactory instrument on cluster munitions or to be overtaken by the separate Oslo process. The opinions on what the Oslo process should have as an exact outcome may differ considerably; however, States that committed themselves to the process have at least commonly recognised the problem and shown that there is enough political will to make progress on the issue. Furthermore, after the Oslo meeting Cluster Munitions are even more visibly present on the international disarmament agenda than they already were. As a consequence of al this attention, public pressure too is noticeably increasing to address the problem, also in those States that are not yet part of the Oslo process.
The upcoming events relevant to cluster munitions will be crucial in deciding whether the Oslo process is the only way forward or if the CCW might still be capable of achieving something substantial in parallel to or perhaps for some States even instead of the Oslo process. 
CHAPTER 4.        Anti-personnel landmines compared to cluster munitions
Negotiations on cluster munitions and more generally Explosive Remnants of War (ERW) have often been compared with the process to ban anti-personnel landmines. There are many similarities between the two types of weapons as well as between the negotiation processes that surround them. As the Norwegians themselves pointed out repeatedly, hopes exist that the Oslo process will be just as successful as the Ottawa Process that banned anti-personnel mines. As one of the issues this paper aims at examining is the EU and its approach to the cluster munitions negotiations, it is also important to note that the Ottawa process proved to be a difficult issue for the EU to deal with. The Ottawa process is sometimes described as a new model for disarmament negotiations in which traditional fora are no longer the only places where progress can be made. This chapter will seek to analyse the similarities and differences between the Ottawa process and the recently started Oslo process. First the two processes will be generally compared. After that, the EU and its approach to the Ottawa process will be described. Finally, this chapter will look at what can be learned from the past experience of Ottawa and implications this might have for the EU as an international actor.

Similarities and Differences
The origins of the debates on the two weapon types are already relatively similar. In the 1970s certain weapons that were used in the Indochina Wars caused controversy internationally. Especially napalm, cluster munitions and landmines were noticed to cause great harm to civilians. In 1976, 13 States proposed a ban on so called ‘anti-personnel munitions’. These munitions included both landmines and cluster bombs. Eventually this proposal led to the establishment of the Convention on certain Conventional Weapons (CCW) in 1980. However, the CCW did not ban landmines or cluster munitions and it still has not succeeded in doing so. (Cave, 2006 pp53) As mentioned in chapter two of this paper, protocol 5 of the CCW does make certain requirements for States parties to take specific measures in conflict situations to reduce the dangers that Explosive Remnants of War (ERW) pose to civilians. ERW in the context of Protocol 5 refers to unexploded ordnance and abandoned explosive ordnance. Items such as Grenades, shells, submunitions and mortars fall under this definition. The amended Protocol 2 of the CCW, adopted in 1996 does also have rules governing the use of anti-personnel mines but it does not comprehensively ban their use. (GICHD, 2004, pp55) 

Both the issues of cluster munitions and landmines were thus first discussed in the context of their humanitarian impact around the same period and various States tried to get the weapons effectively banned within the CCW, however, with little success. 

Around the end of the 1980s the International Campaign to Ban Landmines (ICBL) started. NGOs and certain governments worked together to try and organize a review conference on the CCW which, even though it had a Protocol on landmines (protocol 2), was not succeeding in effectively regulating their use. The CCW’s Protocol 2 did not cover civil wars and it was exactly in these types of conflicts that APMs were often causing much harm to civilians. APMs were being laid faster than they could be cleared, despite the CCW. (Borrie & Randin, 2006, p53)

As it became clear that the CCW was not going to succeed in banning APMs, a separate process started outside of the UN framework of the Conference on Disarmament and the CCW. The process was initiated by several States that wished to create an instrument in international law comprehensively banning landmines for all countries that wished to participate. This finally led to the Anti-Personnel Mine Ban Convention in 1997 that is now signed by more than two thirds of the world’s States. (Borrie & Randin, 2006, pp53) The 1997 Anti-Personnel Mine Ban Convention (Ottawa treaty) bans the use, transfer, stockpiling and production of APMs and it obliges all States that ratify it to destroy their stockpiles within 4 years and to be mine free within 10 years.  

The Ottawa process, was seen by many as a new model of diplomacy. This new model entailed greater cooperation between governments and civil society and a “hands on approach” to problems by those States that are interested in dealing with a certain problem even if others are blocking progress. The NGOs that are concerned with the humanitarian effects of Anti Personnel Landmines (APMs) are to a large degree the same organisations that now lobby for a treaty banning cluster munitions. (Borrie & Randin, 2006, pp51) In the process to ban APMs the international campaigning group of NGOs was called the International Campaign to Ban Landmines. As already mentioned in this paper, this movement of NGOs is now seen in the form of a similar group, the Cluster Munitions Coalition (CMC).

The approach of the Norwegian government and other initiators of the Oslo process to ban cluster munitions is in many aspects similar to the Ottawa process approach. It is widely recognized and even acknowledged by the Norwegians themselves that they hope for a similar success in negotiating a cluster munitions treaty to that seen at the Ottawa process.  (Norwegian FM, Erik Stolheim, 2007)

Yet there are important differences between the negotiations in the two processes. The first category of differences lies in the military and technical aspect of the two types of weapons themselves. Landmines are not essential weaponry from a military security perspective. During the Ottawa process it was convincingly argued by the ICBL that the humanitarian impact of landmines was incomparable to their usefulness from a military perspective. (Borrie & Randin, 2006, pp62) However, several governments that have military forces that use cluster munitions are much more inclined to look at cluster munitions from a perspective of military utility firstly and secondly from a humanitarian point of view. 

Another technical, military difference between the two processes is that cluster munitions are not designed to be indiscriminate weapons in the way that mines are. An anti personnel landmine is designed by nature to wait for its victim, whether boy, girl woman, man, civilian or military. However, cluster munitions are designed in principle to explode on impact. Therefore this leaves more room for governments that are against a ban of the weapons to argue that improvement and better codes of conduct for the use of cluster munitions would be sufficient to address the humanitarian concerns they cause. During the Oslo meeting in February 2007 for instance, Germany, Britain, Sweden and others argued that certain types of cluster munitions in their arsenals had already been ‘improved’. (Harrison, Oslo conference on Cluster Munitions, 2007)

From the point of view of the circumstances in which the processes take place not all is similar either. One simple matter of fact is that the success of the Ottawa process and its “surprising” of governments by NGOs and the initiators is now something that governments are aware of and that they probably will not allow to happen again. Although certain governments work together with NGOs more than before, in the end States are accountable and competent when it comes to national security and NGOs are not. Because of this they also prefer to take the initiative and lead, rather than let NGOs guide them. (Borrie & Randin, 2006, pp64)  

More importantly though, 9/11 changed the way in which international security issues are dealt with by governments. The negotiations of the Ottawa process took place after the Cold War ended. Many governments and NGOs felt it was time to focus on what they called ‘human security’ instead of national security. In this sense the Ottawa process was a unique opportunity in a time of relative worldwide peace. After 9/11 this vision changed drastically for some governments. In an interview with Kerry Brinckert
 of the Geneva International Centre for Humanitarian De-mining it was mentioned that national security and defence has become the focus again for many States and human security takes a less important place than before the ‘War on Terror’ started.

There are also many governments that wish to keep negotiations on cluster munitions within the CCW. As the next section will illustrate, during the Ottawa process on landmines this was the case too, however there are signs indicating that States are much more insistent on keeping the CCW as the forum for discussing cluster munitions. The most important indicator of this is the final declaration signed up to by 46 states in Oslo in February 2007. As illustrated in the previous chapter is that a separate paragraph is included stating that all relevant fora should be involved in negotiating an international instrument on cluster munitions. 

The third category of differences that might be disadvantageous for the negotiating of an instrument on cluster munitions compared to a landmines-instrument can be attributed to the similarities in NGO campaigns to raise public and state awareness. The humanitarian impact of landmines is very similar to that of cluster munitions. Even the clearing of the two types of weapons is often done by landmine clearance teams. This has consequences for NGO-efforts to raise public awareness and to gain international attention for their case. The larger public is not likely to see a huge difference between the two weapons and their effects on civilians.  A similarity that makes it difficult to show the exact impact of cluster munitions lies in the statistical information available. Data of Landmines’ and cluster munitions’ effects on victims is not often available separately. (Borrie & Randin, 2006, pp65)

During the Ottawa process the public awareness and the pressure this awareness put on governments was of great importance in stimulating states to participate in the process. (Bleicher, pp70) And although, especially since their use in Lebanon and the Oslo meeting in February 2007, cluster munitions are getting a lot more attention in the media, landmines at the time of the Ottawa process appear to have been more in the spotlight than cluster munitions are at present after the start of the Oslo process.

In conclusion one should note that even though cluster munitions and landmines issues appear to be similar in many ways, there are important differences between the Oslo and the Ottawa processes. The political and diplomatic climates in which the disarmament negotiations are conducted are different and there are also considerable differences between the two weapons. The fact that the model of the Ottawa process is seen as such a success does not mean that copying it and applying it to cluster munitions will result in a similar success. However, as the Norwegians themselves and many others have already noted, the intentions of the initiators of the Oslo process are to achieve an international legal instrument for cluster munitions employing roughly the same strategy as was used in the Ottawa process. The referring to the Ottawa process during the Oslo meeting in February also clearly illustrates this imitation attempt. (Norwegian FM, Erik Stolheim, 2007) However, as described in chapter three of this paper, the big question is whether a process that at the outset does not include all the big players will succeed once again in jumpstarting negotiations that lead to a successful international treaty that later on is joined by many more.

The EU and the Ottawa process to ban landmines:
From a EU perspective, the Ottawa process on landmines and the current cluster munitions process are also very much alike. The Ottawa process challenged the EU in its finding of a common position and in its dealing with a complex foreign and security policy issue. As in the case of cluster munitions, challenges from within the Union were perhaps the most difficult ones. In his article ‘the EU and the Ottawa Process to ban anti-personnel landmines’, David Long gives a detailed overview of what happened within the EU during this process. Most of the following section builds upon this article. Unfortunately, no other authors have so far paid such detailed attention to this topic, thus the sources of the following are fairly limited. 
The EU had large difficulties in committing itself to the Ottawa process. It is very useful to examine how the EU dealt with the issue of landmines and the Ottawa process to gain an insight into what can happen within the EU when there an absence of coherence amongst member states on an issue that appears on the international disarmament agenda. Similar to the current situation in the EU regarding cluster munitions, there were several EU member states that were actively seeking to establish an international treaty prohibiting landmines before and during the Ottawa Process. The most interesting aspect of the EU and its handling of the Ottawa process is that despite the fact that all but one member state, Finland, were willing to ban anti-personnel landmines or had already done so, the EU’s joint action merely prohibited the production and transfer of landmines, not their use or stockpiling. Thus, the EU did not succeed in going as far as the Ottawa Treaty went. (Long, 2002, pp429)

The 1997 joint action of the EU on landmines serves as an excellent example of how coherence between member states is essential for EU action on CFSP issues. It is a fact that if intergovernmental agreement on an issue is not reached, the EU is to a certain extent paralysed in its ability to take action. This says a lot about the EU’s capacity to act on complex security and foreign policy issues. 

As seen with cluster munitions the EU made and continues to make substantial contributions to the clearance of anti personnel landmines (APMs) as well as to victim assistance and development aid to landmine contaminated areas. It must also be noted again that the clearing of mines and unexploded submunitions is very much intertwined. Almost all European Union states were active in the process of banning anti-personnel landmines throughout the Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel landmines and their destruction (Ottawa Process). Indeed, the EU did take its joint action banning the production and transfer of APMs. Yet, during the Ottawa process it was made painfully clear that the EU was divided on the issue of landmines internally. Ironically, the EU was not able to completely ban anti-personnel landmines despite it being the world’s largest contributor to landmine clearance. (European Communities, EU mine action in the world, 2006, pp13).

This paper will now briefly illustrate the developments in the EU policy on landmines during the Ottawa process from October 1996 to December 1997, when the Ottawa treaty was signed.

There were different categories of states within the EU regarding the landmine issue. Sweden, Germany, Austria and Belgium were among the states that formed the group most actively supporting a ban on landmines. The UK and Italy were both producers and therefore were not initially interested in banning landmines.  And then there was France that did want to address the issue in the CCW but was initially against the Ottawa process. (Long, 2002, pp431)

It is then surprising that the issue became a matter involved in CFSP at all considering these differences amongst EU members. The reason for this is that the landmine issue, similarly to cluster munitions, touches various policy areas and found its way into different EU institutions.  The European Parliament saw landmine related concerns arise under the flag of human rights for the first time in 1992 and it did not take long before the issue was addressed as a humanitarian problem, a development issue and a as trade issue within the Unions institutions. This is again quite similar to the European parliament call for a moratorium on the use of cluster munitions in 2004.

(Long, 2002, pp431-432)

However, also very importantly for the cluster munitions issue within the EU, the military aspect of landmines ensures that the Commission and the European parliament do not enjoy jurisdiction under the trade aspect or any other for that matter. Article 223, section 1(b) of the treaty of Rome restricts community jurisdiction regarding issues related to military security and national interests of the member states. Any member may take measures which it considers necessary for the protection of its security which are connected with the production of or trade in arms, munitions and war material.  This is why, even under the Community trade pillar the EU could not act without support of each member state. All of the issues of the Ottawa process were closely related to national security. Therefore, there was no community competence, for the same reasons as for why there is no competence of the Community to act on cluster munitions. Thus, while the issue was dealt with under trade and humanitarian concerns, the main focus was on the landmine issue under arms control and international security. (Long, 2002, pp432) Arms issues are a matter for CFSP to deal with. The intergovernmental nature of the CFSP creates the need for consensus of the member states in order to act on an issue. The commission attends the meetings, being fully associated to CFSP, but cannot make policy. In chapter six of this paper, more detailed information on how the EU works concerning CFSP will be provided.

Initially, the EU member States had reached consensus on the landmines issue to the extent that they agreed to take measures to restrict their use. However, there was no consensus on a complete and outright ban of the weapon. It came as a huge surprise to the states that participated in the Ottawa Strategy Conference in 1996, that at the end of the Conference the Canadian Foreign Minister, Mr. Axworthy, as host of the Conference called upon states to sign a treaty comprehensively banning anti personnel landmines within just one year. This marked the beginning of the Ottawa process as well as a major rupture in EU consensus. Where there had been a European Consensus on the idea of an export moratorium on landmines, there now was suddenly the comprehensive ban treaty that should be signed within a year and upon which there was no general agreement at all. (Long, 2002, pp433)

The reactions of various EU States differed. The most progressive reaction was made by the Austrians who brought along a draft text for a treaty to the Ottawa Conference without consulting EU partners. However, other EU States were furious about the whole issue. France was one of the states worried about bypassing the UN’s Conference on Disarmament (CD). Finland, the UK, Greece, Italy and Spain joined France for various reasons, however all with the goal of avoiding a comprehensive ban. The debates that followed within the EU were mostly about which forum should get EU support, the CD or the innovative Ottawa Process. Some EU members advocated both, most notably Germany. (Long, 2002, pp434)

However, as it started to become clear that the CD was not going to deal with the landmine issue. Support and acceptance from the EU states for the Ottawa process increased, not least because France and the UK both elected governments that were more committed to banning landmines than their predecessors. On the 7th of May, the foreign ministers of the UK, France and Germany issued a joint statement saying that they had as a priority the negotiating a legally binding instrument banning the use, stockpiling, production and transfer of anti-personnel landmines. Yet the EU did not change policy. The idea was generally that national positions would be better for both the pro-Ottawa states as for the opposed states. Thus there was no desire for a European role in the matter. (Long, 2002, pp 435)

Luxembourg though, as the EU presidency holder in the second half of 1997, pleaded for an EU position building on the argument that the EU could not afford to have no position regarding the Ottawa Process. It was with great difficulty that the EU member states agreed upon their joint action 97/817/CFSP. The joint action was agreed upon just days before the final Ottawa Convention took place. It did not ban landmines, it merely extended an EU moratorium to transfer and produce APMs. Furthermore, it was of no great significance to most EU members because all EU states except Finland and Greece had already committed themselves to the Ottawa Treaty, banning the use, stockpiling, transfer and production of APMs and even committing them to destroying existing stockpiles. However, for the states that did not sign the Ottawa treaty it did mean adopting legislation that they might not have without the joint action. 

In the summer of 1997 even Greece had already abandoned its opposition to the Ottawa process, leaving Finland as the only EU member state that was against a comprehensive ban on landmines. Thus the November 1997 joint action fell short of almost all member states’ positions on APMs and the EU as an actor therefore also remained uncommitted to the Ottawa process. 

The fact that there was a joint action at all that went further than the Finns and the Greeks would have probably wanted it to go, is in itself a sign that there must have been something more to the story than intergovernmental negotiations. (Long, 2002, pp441) If there had only been intergovernmental talks that could not reach consensus, why then was there not simply a group of states that signed the Ottawa treaty and a group that did not? 

Three factors have been pointed out to be responsible for the joint action; Europeanization, the Council Presidency and the openness of the EU decision making structures. By Europeanization the routine of meeting with the goal of reaching a consensus among officials is meant. The structure of the EU and the norms within it create pressure to come up with common views and positions. The Council Presidency is expected to lead discussions and to reach agreements where possible. During the Ottawa Process, Ireland, The Netherlands and finally Luxembourg all did their part to ensure that the landmine issue was discussed. The fact that all three of these states were in favour of banning landmines made them use their Presidencies to benefit the cause. The third factor is the fact that EU structures in decision making are transparent. This allowed pro-ban lobbyist to exploit the differences in opinions of member states to make sure that a route via the CD was not chosen to the benefit of the Ottawa Process. (Long, 2002, pp441- 444) 

Thus the joint action of 1997 was created by pressure on member states to find an EU position and by the fact that reaching a common position was becoming custom as well as the influence of the different Presidencies during the Ottawa Process. 
The above is important to note, as a similar situation is arising on cluster munitions. The EU is again almost expected to come up with a joint position as an international actor. To fail to do so would be likely to be seen as a weakness, internally and by other international actors. 

Conclusion
To conclude, the issue of anti-personnel landmines is in many ways similar to that of cluster munitions. However, there are some important differences, not least in the international political climate in which negotiations are to take place. Thus, it is not safe to presume that the outcomes of the Oslo process will be just as successful as the Ottawa process. Yet, the former can definitely learn certain lessons from the latter.

The landmines campaign and the Ottawa process created challenges for CFSP to which opinions differ on how the EU met these challenges. The CFSP negotiations did succeed in strengthening certain members’ policies and the support of mine action. Yet, the EU as a whole did not succeed in being an actor throughout the Ottawa Process and in the end it failed to commit itself to the Ottawa Treaty even though all but one State eventually signed it. This failure to reach consensus within the Union on a CFSP issue has important consequences. In the case of cluster munitions, it will be essential to have EU consensus concerning the international debate on how and in which forum to deal with the weapons. If this is not reached, the credibility of the EU as an effective international actor could again be damaged. The EU has now even more members than it had at the time of the Ottawa process. It will not be an easy task for member States to reach consensus on an issue as complex as the cluster munitions one. Furthermore, at the outset of the Oslo process it is evident that the starting positions of States within the EU are once again very diverse. With two out of the three attendants at the meeting in Oslo that did not commit to the new negotiating process being EU members, it remains to be seen what an EU position towards the Oslo Process in the future will look like, if there will be one at all. If further action is undertaken in the CCW, it will probably be a lot easier for the EU to agree as an actor to what is achieved.  
CHAPTER 5.         Country profiles 
Now that it has become clear how important consensus can be, both within the EU and the CCW, this chapter will aim at exploring how important actors look at the issue of cluster munitions. This is a difficult task, as not all countries readily hand out information on their national security policies and related topics. However, from a wide range of sources, certain common approaches become clear and it is even possible to identify loose groupings of states with similar concerns and/or policies. Importantly, Human Rights Watch has recently conducted an extensive international survey of national policies and practises concerning cluster munitions. There is also a variety of information that can be obtained by analysing past national statements to fora such as the CCW and the Conference on Disarmament. Of course, the statements made during the Oslo meeting in February 2007 also serve as good sources. It is not the ambition of the author of this paper to separately analyse all of the world’s States and their policies individually. The intention is to give an overview of what concerns important stakeholders (both for wider international process as for a possible EU position) might have and how these actors can be categorised. This chapter should serve as a solid basis to analyse what outcome the international negotiations might have and what the EU might, or might not, be able to do. 

The chapter will start by defining certain categories of States and briefly explaining which States belong to which category and why. Additionally, possible objectives of the different categories will be described. An overview of the policies and practises of certain States that are considered crucial in the international negotiations process will consequently be given. Finally, some attention will be given to which incentives might help to motivate groups to commit to negotiating a legally binding instrument on cluster munitions.

States that want negotiations as soon as possible:
This category is a fairly straightforward one to describe. The States that belong to this group are those that have made clear that they fully support the process started by Norway in Oslo in February 2007. Unfortunately, there is no universal approach to the issue, even between States that have made known to fully support the Oslo process. The most obvious reason for assuming that certain States are ready to start negotiations, is that these States have imposed national measures restricting or banning the use of cluster munitions. Norway, Belgium, Austria, Luxembourg and Bosnia-Herzegovina are those that have announced to either already having moratoria in place or to be in the process of implementing such measures. (Harisson, Oslo Conference on Cluster Munitions, 2007)

Yes to an instrument, but with possible reservations as to in which forum:
Another indicator of the willingness of states to embark on negotiations is the fact that they were part of the group of states that supported the proposal for an international agreement in the CCW. The “Swedish Proposal” made in November of 2006 at the CCW shows that there was already wide support to start negotiating by more states than just those that have imposed measures nationally. States that supported this proposal are not necessarily all supporters of starting negotiations outside of the CCW. Some of the supporters have made clear in Oslo that they want to keep the CCW as the forum for negotiations on cluster munitions. The proposal was supported by: Austria, Belgium, Bosnia-Herzegovina, Croatia, Costa Rica, Czech Republic, Denmark, Germany, Holy See, Hungary, Ireland, Liechtenstein, Lithuania, Luxembourg, Malta, Mexico, New Zealand, Norway, Peru, Portugal, Serbia, Slovakia, Slovenia, Sweden and Switzerland. (Human Rights Watch, 2007, pp70) The States that already have national moratoria in place are not likely to object to a treaty outside of the CCW framework. However, within the group of States above there are a number of significant actors that have made declarations at the Oslo Conference saying that they see the CCW as a priority negotiating forum. Germany and Switzerland, for instance, have said that the CCW should not be bypassed, because it is the only forum in which all relevant actors participate. It was these States and others in Oslo that succeeded in adding a paragraph to the final declaration of the conference on maintaining “all relevant fora.” Italy, France, Germany, Latvia and the Netherlands were the most outspoken supporters of the CCW that at the same time committed themselves to the Oslo Process. Switzerland also stated at a special university conference in Geneva a month after the Oslo meetings, how important it thought the CCW was and that it should be the “priority forum for negotiations”.
 Whereas States like Ireland have not said that the CCW must be involved in a new international instrument. Thus, support of Oslo or of the CCW do not rule each other out, nor do they per see go hand in hand. What can be said with some certainty is that the States that heavily insist on working in the CCW or nothing at all are considered by NGOs and other more progressive States to not take the problem seriously enough. Furthermore, they are often suspected of aiming at an approach that will eventually fail because of the blockades within the CCW framework. At the Oslo process for instance, Steve Goose, on behalf of the Cluster Munitions Coalition, stated that the CCW can be seen at best as a “go slow” approach or else as a “do nothing” approach. (Harrison, Oslo Conference on Cluster Munitions, 2007)

Signed the Declaration at Oslo, yet with technical reservations:
Another standpoint held by certain states is that an instrument is needed, however, with certain reservations. Countries like the UK, Germany and others have stated at the Oslo meetings that they have or intend to upgrade their active service cluster weapons so as not to use weapons with a high failure rates anymore and to install self-destruct mechanisms. This shows that there is a group of States that advocate a technical approach to the problem. These counties are probably not aiming for a comprehensive ban on the weapon type, as they are already investing in the development of new types. Thus, this group could be characterised as a group that does wish to address the humanitarian concerns of the weapon, yet at the same time wants to keep it in active service because of its perceived military utility. The possible answer this group would give to the pressing question as to which cluster munitions cause unacceptable harm to civilians is that those weapons with a higher failure rate than say one percent would be inhumane. 

The Countries that could possibly belong to this group are surprisingly diverse. Sweden was one of the main initiators in the efforts to commence negotiations within the CCW, however, during the Oslo conference, it stated that Swedish armed forces are equipped with cluster munitions called BK90 and that it expects to keep them for the time being. As a motivation for this they said that the BK90s only have a failure rate of between one and two percent and are furthermore equipped with a self-destruct mechanism. (Harrison, Oslo Conference on Cluster Munitions, 2007). Besides Sweden, the UK, Germany and Argentina made similar statements. The UK reminded the parties present at the Oslo conference that it had in place national legislation that requires the destruction of “dumb” cluster weapons.

Again, here the Cluster Munitions Coalition of NGOs made statements on the inadequacy of a technical approach to the problem. One direct phrase used to emphasise this was made during the Oslo Conference was: “We can only hope the Swedish failure rates function a lot better than those of the Israelis, because those failure rates failed miserably.” (Harrison, Oslo Conference on Cluster Munitions)  This statement refers of course to the recent use of Israeli cluster munitions in Lebanon that caused so much concern over civilian suffering. The Israelis also had statistical information claiming that their weapons had failure rates between one and two percent. However, evidence provided from international aid workers and researchers suggests a much higher dud- rate. Another problem already mentioned in this paper, and a very important one, is that large armed forces such as China and Russia have previously made known not to be able to afford such improvements. (Hiznay, 2006, pp23)

Committed to Oslo Declaration, yet arguing that existing International Humanitarian Law suffices:
The Netherlands and Italy both made statements during the Oslo Conference saying that they are of the belief that existing humanitarian law is sufficient to appropriately deal with the problems caused by cluster munitions. They maintained that, if rightly implemented, protocol five on Explosive Remnants of War of the CCW would be an effective tool to tackle the problem. (Harrison, Oslo Conference on Cluster Munitions, 2007) However, NGOs and other States argue that this protocol is not retroactive and thus would not address problems caused by cluster munitions before its entry into force. Protocol five has been in force since November 2006 and requires States party to a conflict to clear ERW and to share information on where they used weapons that might create ERW. 

Present at the Oslo Meetings, yet not able to commit:
Japan, Romania and Poland participated in the Oslo meetings in February of 2007, however, they finally did not commit themselves to the declaration that was negotiated there. Japan explained that it planned to await further developments in the ICRC meeting in April and within the CCW framework. Though, it did state that it would continue to cooperate with States in the tackling of the cluster munitions problem. Poland made a similar statement. It furthermore said that it sincerely believed that the CCW would gain from the new input provided by the Oslo Process. Finally, Romania simply said that the CCW is the place for negotiations to take place and that it would wait until the next Group of Governmental Experts meeting within the CCW framework and that it then could say more. (Harrison, Oslo Conference on Cluster Muntions, 2007)

Important Actors that could possibly block progress in the CCW: 
It is clear that the US, China, Russia, India, Pakistan, Australia and Israel are not particularly keen on committing themselves to a legally binding instrument on Cluster Munitions. Some of these States have objected to substantive negotiations in the CCW and were not present at the Oslo meetings in February 2007. They all own cluster munitions and most of them produce them. It is this fact that has been used as an argument by many other States to keep the CCW as the most important negotiating forum. Those States claim that if these key players are excluded from the negotiation of a new legally binding instrument, such an instrument would be of no particular added value to human security. (Human Rights Watch Survey, 2007, pp3)

The US, China and Russia and other possible blocking states in the CCW are not likely to agree to a comprehensive treaty. They have repeatedly stated that they do not intend to give up (all) their cluster munitions and have previously objected to further specific negotiations on cluster munitions within the CWW. As described in this paper, within the CCW even one single State can block progress if it wishes to do so.

There is however, room for optimism. The Oslo process has been an unexpected success in the number of States that committed themselves to the declaration. It has shown that there is in fact widespread political will to address the humanitarian problems affiliated with cluster munitions. Although from the above description of the viewpoints of certain States it is clear that there is certainly no consensus at present on how exactly to proceed; there is a commitment to do something. This puts pressure on the CCW to achieve more than it has been able to so far. It is widely accepted that applying this pressure on the wider international community is in fact one of the objectives of the Oslo process. Even States that at present have insisted on keeping the CCW as the main negotiating forum have acknowledged this. Germany for instance, said that if the CCW does not come up with an acceptable solution, it might reconsider its position on negotiating an instrument outside of the CCW. (Harisson, Oslo Conference on Cluster Munitions, 2007) States such as the US and Russia will thus have to carefully consider how to approach the issue within the CCW. If they continue to completely block substantive discussions on cluster munitions in this multilateral forum, perhaps it will be bypassed by the Oslo initiative. What can be said with certainty is that the next actions within the CCW are going to receive much international attention and there is considerable pressure on States parties to the CCW to take action.

There are thus different groups that can be loosely identified when it comes to approaches to the cluster munitions issue in an international perspective. However, none of these groups is an absolute entity in which States necessarily remain forever. Furthermore, it is possible for States to belong to more than one of the above groups. It is important to note that the creation of these groupings by the author of this paper serves only as a means to clarify better how divers the standpoints of States are and what possible problems the negotiation of a legal instrument could face. 

National Policies and Practices 
Now that the main positions and concerns of States have been briefly illustrated, some, more important, individual Actors and their positions and policies will be treated. This paper also seeks to explore the possibility of an EU common approach to the issue of cluster munitions. Therefore, the most important EU-Member States will be included in the list of countries below as well as the main international stakeholders in relation to cluster munitions. Most of the information provided is gathered from an extensive Human Rights Watch survey on global Cluster Munitions Policy and practice conducted in February 2007.
 However, press releases and Statements at various conferences and meetings have also been used as sources to provide an overview of various relevant national policies and practices. 
· Australia is a party to the CCW and has ratified protocol 5 on ERW. During the last CCW review conference in 2006 it did not support the proposals for a mandate or for a legal instrument. It was also not present at Oslo. The Australian armed forces do not use or buy any cluster munitions at present. (HRW, 2007, pp12)

· Austria has not yet ratified protocol 5 of the CCW. It has however installed a national moratorium on the use of cluster munitions as one of the few States in the world. (see chapter on the Oslo process) It has also been one of the initiators of attempts to start negotiations in the CCW. (HRW, 2007, pp13)

· Belgium is an extremely progressive country when it comes to addressing the humanitarian problems of cluster munitions. It has not only banned cluster munitions and committed to destroying existing stockpiles; it also made it illegal to invest in companies that produce the weapon type. (Handicap International, 2007 newsletter# 20, pp4)

· Brazil has supported the Human Rights Council in its call to give special attention to cluster munitions and it has noted that in some cases the use of cluster munitions contradicts the International Humanitarian Law principle of distinction. It does produce cluster munitions and was not at the Oslo meetings(HRW, 2007, pp17)

· Bulgaria is a producer of cluster munitions and is party to the CCW including Protocol 5. It was not present at Oslo. (HRW, 2007, pp17)

· Canada has previously produced the weapon type; however it is committed to the Oslo Process. It has stated that it has no plans to use or transfer its stocks and is concerned about the impact of the weapons. (HRW, 2007, pp18)
· China is a large producer and holder of cluster munitions. It has stated at the CCW that it considers protocol 5 to be enough to deal with the issue. China has not yet ratified this protocol. (HRW, 2007, pp20)
· Croatia has expressed its support for an instrument at the CCW. It is also committed to the Oslo process. It possesses some cluster munitions. (HRW, 2007, pp21)
· The Czech Republic is committed to Oslo and a member of the CCW. It plans on getting rid of all of its remaining cluster munitions and no longer uses them. (HRW, 2007, pp22)
· Denmark has as a member of the CCW and party to protocol 5 and has supported all efforts within the CCW to start negotiating a legally binding instrument. It is one of the States that has supported the Oslo process. It has also declared not to produce or use any cluster munitions with higher failure rates than one percent. (HRW, 2007, pp24)
· Finland has ratified protocol 5 on Explosive Remnants of War in the CCW. It has cluster munitions in service of its military and has received cluster munitions from the Netherlands in 2006. It furthermore has made plans to replace its anti-personnel landmines with modern cluster munitions. It is however doubtable that these plans will be followed through as Finland has committed itself to the Oslo process. (HRW, 2007, pp26)
· France is a large producer and exporter. It has used cluster munitions as recently as in 1991 in Iraq and Kuwait. It has stated that cluster munitions are indispensable from a military point of view and that it uses cluster munitions in accordance with International Humanitarian Law. Yet, France has committed itself to the Oslo process and is a member of the CCW as well as party to protocol 5. The French did make it very clear during the Oslo meetings that they consider the CCW as the main forum for work to take place. (HRW, 2007, pp27)
· Germany is a CCW member that has ratified protocol 5. It has passed a motion that calls for Germany to internationally pursue a legally binding instrument that prohibits the production and export of all cluster munitions with higher dud-rates than one percent. At the CCW the Germans produced a paper on the reliability of cluster munitions stating how they see the use of “dangerous cluster munitions” as inhumane. (Germany, Reliability and use of Cluster Munitions, 2005) Germany supports the Oslo process but hopes to keep the CCW as the forum in which an instrument will be negotiated.
· Greece is a member of the CCW but has not ratified Protocol 5 yet. It was not present at Oslo and produces, imports and stockpiles different types of cluster munitions. There are no statements available from Greek authorities on their views regarding the international debate over cluster munitions. (HRW, 2007, pp30)
· Hungary is a member of the CCW and has ratified Protocol 5. It was supportive of the Proposals to take action in the CCW and has committed to the Oslo process. It owns some cluster munitions that find their origins in the soviet era. (HRW, 2007, pp31)
· India is a CCW member and party to Protocol 5 on Explosive remnants of war. It possesses many different types of cluster munitions and was not present in Oslo. (HRW, 2007, pp32)
· Iran is not party to the CCW and reportedly possesses various types of cluster weapons. (HRW, 2007, pp33)

· Ireland is a CCW and Protocol 5 party. It has stated at the Oslo meetings, which it fully supports, that “While a complete ban remains the national objective, in order to be effective the Oslo process must generate enough critical mass of support and momentum”. Ireland will host a meeting following the Oslo meeting in 2008. (Handicap International, 2007 newsletter #20, pp5)

· Israel is a CCW member but as not ratified Protocol 5. It is the most recent known user of cluster munitions and owns many US-produced cluster munitions. It has not made public statements on its policy and it was not present in Oslo. (HRW, 2007, pp34)
· Italy is a CCW member that has not yet ratified the 5th Protocol. It did support a mandate for negotiations on a legally binding instrument in the CCW and it has passed a national resolution calling on it to promote an international ban on the use of the weapon and to prohibit the Italian armed forces to use the weapons until there is an adequate international instrument. (HRW, 2007, pp35)
· Japan is a CCW State that has not ratified Protocol 5. It has stated that it deems cluster munitions necessary for self-defence purposes only. It possesses numerous types. In Oslo Japan said that it wished to continue work in the CCW and that it would cooperate with States, but it was not able to commit to the declaration. It did however attend the regional forum in Cambodia in April 2007 after the Oslo Meeting.

· The Netherlands has ratified Protocol 5 of the CCW. It has used cluster munitions in NATO context in Yugoslavia in 1999. Although the Netherlands was not supportive of the proposals for work in the CCW, it did commit to the Oslo declaration. In the past it has stated that there is a military utility for the weapon. It has also started upgrading its munitions and destroyed many old-fashioned types of the weapon with the aim of improving reliability and diminishing humanitarian risks. (HRW, 2007, pp36) The Netherlands has also seen discussions in Parliament on pension funds and their investments in cluster munitions. (Handicap International, 2007, newsletter # 20, pp6) 

· Norway is the initiator of the new process to negotiate a legally binding instrument banning cluster munitions that cause unacceptable human suffering. As a CCW and Protocol 5 member and the initiator of the new process, it has in place a national moratorium on cluster munitions.
· Poland is a CCW member that is not party to Protocol 5. It has repeatedly stated in the past that cluster munitions are of indispensable importance to its military. About reliability it has said that it should be improved for both military and humanitarian purposes. It has in place a policy of only acquiring cluster munitions that have a less than 2,5 percent dud-rate. Poland owns various types of the weapon, including old types with high failure rates. (HRW, 2007, pp45) It has, however, stressed the need to take action. In the Conference on Disarmament on the 13th of March, Poland said that it sees the urgency to conclude a legally binding instrument. (Poland MFA, 2007)

· Portugal is a CCW party that fully supported every attempt to start work on a legal instrument regulating cluster munitions. It supports the Oslo declaration. (HRW, 2007, pp46)

· Romania is a CCW member that has to ratify Protocol 5. It Produces and owns cluster munitions of various types. At the Oslo meetings it was present but did not commit to the declaration. It said that after the GGE meeting in June 2007, more information on its policy would be available. (HRW, 2007, pp46)

· Russia is party to the CCW but has not ratified Protocol 5. In Chechnya the Russian armed forces have used cluster munitions and the Russian Authorities claim that this was in accordance with international humanitarian law. It has repeatedly said that the humanitarian impact of cluster munitions is negligible when they are correctly used and it is one of the world’s largest producers, exporters and owners of the weapon type. (HRW, 2007, pp 47) 
· Serbia is a party to the CCW and has supported proposals for further negotiations on cluster munitions as well as the Oslo declaration. (HRW, 2007, pp50) 

· Slovakia is a CCW State and has ratified protocol 5. It supported the Oslo declaration. There is one known company that produces cluster munitions in Slovakia. (HRW, 2007, pp51)

· South Africa is a CCW member. It has supported the Oslo declaration whilst owning and some cluster munitions and having stated in the past that it deems the use of the weapon as valid under international law. It says only to use weapons with high reliability. (HRW, 2007, pp52)

· Spain is a CCW member and supports the Oslo declaration. It does stockpile some types of the weapon. The Spanish government is bound by a resolution of its parliament to support international efforts to ban certain types of the weapon and to make technical improvements to existing stockpiles. (HRW, 2007, pp53)

· Sweden is a party to the CCW and protocol 5. It has a small number of cluster munitions in its arsenal. In the past it has supported many efforts to negotiate on cluster munitions and it supported the Oslo process. (HRW, 2007, pp54) It did announce at the Oslo meetings that it expects to keep its “reliable” types of cluster munitions. (Handicap International, 2007 newsletter #20, pp7)

· The UK has not yet ratified protocol 5 of the CCW. It is committed to the Oslo process. The UK does have several types of cluster munitions and produces them too. It has recently stated that it will eliminate dumb cluster munitions from its arsenal and that it has made technical improvements to improve to accuracy of its weapons. (HRW, 2007, pp58) There are national efforts taking place to ban unguided cluster munitions types in the UK House of Commons. (Handicap International, 2007 newsletter #20, pp 7)

· The US is party to the CCW and still has to ratify Protocol 5 on Explosive Remnants of war. It has called for the increasing of fusing and self-destruction mechanisms and the enhancing of reliability of the weapons. A law has been adopted in the US that should ensure that new cluster munitions will have a less than one percent dud rate. However, old stockpiles remain in service and the US is one the largest producers and users in the world. (HRW, 2007, pp61)
Incentives for States to join the process to ban certain inhumane cluster munitions
From the above profiles of the most important international stakeholders in the field of cluster munitions, it is evident that there is by no means a simple solution to commit all to a legally binding instrument. Most States that own, use or produce cluster munitions have made clear that they do not look upon a complete ban favourably. The Oslo declaration clearly reflects this by referring to banning those cluster munitions that cause unacceptable harm to civilians. Indeed, if it would refer to all cluster munitions, it obviously would not have gained the support it enjoys today. In the opinion of the author, the strength of the Oslo process is that it has so far managed to keep on board a large number of significant actors. It is precisely because of this that larger European actors such as the UK and France are now a part of the Process. France for instance, acknowledged that it would not be able to commit to a declaration at the Oslo meetings unless a significant group of States. (Harrison, Report of Oslo meetings, 2007)  As made clear in the chapter of this paper on the Oslo process, it is extremely important that all categories of States are a part of the initiative. If the Oslo process can move forward in such a way that it keeps on board the major players that is has at the moment, it just might be possible to motivate more important actors to join in the process. On the other hand, if it were to become unrealistically ambitious it might lose those actors that actually matter the most, namely those that are likely users of the weapon type. The most difficult task for the Oslo process will be to find a middle of the road approach that would make a significant difference from a humanitarian perspective, but that does not scare of States that posses cluster munitions.

The CCW would also not be put under much pressure if a small group of effected countries and non-possessing countries went ahead outside it and banned cluster munitions. Only with countries like France, Germany, Canada, the UK, Italy and the Netherlands on board, will the CCW be tempted to take further action. It will thus be very interesting to see if the Oslo process will be able to define those types of cluster munitions that it wishes to ban in a way that is acceptable to most of the States that have signed the declaration in February 2007.
For those States that are rich enough to acquire modern types of cluster munitions with low failure rates and self destruct mechanisms, an incentive to stay on board or to join the process might be to design a definition that aims at eliminating the worst kinds of cluster munitions. This could be a start to gradually having more and more strict regulations for what types of weapons could be used.  

For those that have old stockpiles of “dumb” cluster munitions perhaps help could be offered to destroy them. Even information sharing on self-destruct fuses and similar safety enhancing mechanisms could be provided by those that have the means.

Any effected State could be given the incentive of being assisted in the clearance of contaminated areas by others that are a part of the process.
Conclusion
There is strong support in the international community by almost all the important players to increase the reliability and accuracy of cluster munitions. Especially the States that are more advanced militarily have often already national measures in place or have made known to support such improvements. (Weidacher, Siemon & Hollestelle, 2005, pp48) Perhaps the best way to ensure that momentum is kept and that as many as possible relevant States join a process is to build upon this fact. An instrument could be designed that would ensure assistance to contaminated areas, rules concerning the use of cluster munitions and that would ban the more unreliable and inaccurate types. Such an instrument supported by a large group of States would certainly be much more valuable from a humanitarian perspective than a comprehensive ban that lacks widespread support. This being said, it appears as though the Oslo process is taking into account that important States are sceptical towards an outright ban.
Finally it should be noted that most EU member States appear to be able to support an instrument that would make technical requirements to improve the reliability and accuracy of the weapon. Almost all EU states have committed to abandoning their older types of cluster munitions or to applying technical improvements. In a Pax-Christi report on cluster munitions it is even suggested that a concerted effort in Europe could significantly help a process to negotiate a legal instrument. (Weidacher, Siemon & Hollestelle, 2005, pp48) It simply cannot be expected in the near future for a wide group of States to completely give up their “right” to use cluster munitions. Thus an effort to vastly improve the current types and to achieve that users commit to ensuring that a minimum of human suffering occurs when the weapons are used, would an extremely useful endeavour.
CHAPTER 6.    EU Common Foreign and Security Policy and Cluster Munitions
Where European nation States used to make their own individual foreign policies entirely, in the Union after the Maastricht treaty there is a so called European Union Common Foreign and Security Policy (CFSP). The idea is that Member States work together to ensure that the EU has more influence in international relations. Hence, the EU’s role in global politics is increasing and the number of policy areas in which the EU is an active global player is growing. In all areas of foreign policy, the EU and its member States coordinate their actions and positions. It is important to evaluate in what areas the EU is the main actor in international relations and where individual member States remain the most important decision makers and actors. Questions about Member State or EC competence are central to the Union’s Common Foreign and Security Policy (CFSP). The Union is to a certain extent an actor in all fields of international relations while at the same time many issues remain within the competency of member states. As this chapter will show, the current Common Foreign and Security policy is the product of years of European Union integration and expansion. CFSP is furthermore a concept that has continuously changed and evolved, and will continue to do so in future. The CFSP is an intergovernmental mechanism. Before common actions or positions are reached, there must be consensus among all twenty-seven member states. There exists a variety of mechanisms to achieve coherence of member states positions and to coordinate their efforts in international relations. 

For this paper to adequately explore the possibility of a common EU position or action regarding debate on the possible banning of cluster munitions, it is essential to gain an insight into how CFSP works. This will make clear what mechanisms there are to try and ensure that EU member States “speak with one voice”, even when they are not obliged to do so. Firstly, a general introduction to CFSP and the pillar structure of the EU will be given. Secondly, the question of whether the EU is a relevant actor will be addressed. Thirdly, the history of CFSP will be described, including a description of how it works at present. Finally, CFSP mechanisms relevant to disarmament will be analysed in the context of cluster munitions.   

What is Common Foreign and Security Policy?
CFSP is not “common” in the sense of common policies such as agriculture or fisheries. Its common aspect is that of member States and their ability to identify shared ideas and objectives in foreign policy and to act together as a Union in these matters. When member States fail to achieve common actions or policies, what remains is a process of procedures that aim at achieving a mutual foreign policy by means of coordinating, cooperating and consulting. Thus, national foreign policies are not replaced by CFSP but co-exist with it. The instruments that are used in CFSP are also almost all national ones. Thus, the CFSP’s main challenge and objective is to ensure that all twenty-seven member States’ foreign policies are coordinated as much as possible into a single EU voice in international diplomacy. (Mahncke, 2006, pp28-29)

The objectives of CFSP are to be found in Article 11 of the Treaty of the European Union
. They are the following:

· Safeguard common values, fundamental interests, independence and intergrity of the Union in conformity with the principles of the UN Charter,

· Strengthen the security of the Union in all ways

· Preserve peace and strengthen international security, in accordance with the principles of the UN Charter, as well as the principles of the Helsinki Final Act and those of the Paris Charter, including those on external borders,

· Promote international cooperation, 

· Develop and consolidate democracy and the rule of law, and respect for human rights and fundamental freedoms.

The Union is meant to define the general guidelines and principles of CFSP and to strengthen the systematic cooperation between Member States and their policy making. There are three specific instruments that are designed to achieve this: Common strategies, common positions and joint actions. The decisions are made on common strategies by the European Council and for positions and actions by the Council of Ministers. Common strategies are meant to be broad agreed upon frameworks within which the EU can decide upon the basis of Qualified Majority to take action. The hope was that in these frameworks CFSP would function faster and more appropriately. However, in practice, the Member States have not been able to agree upon more than three common strategy areas as they are reluctant to give up their right to decide on a national level. The common position is an EU approach to a particular issue, while the joint action means taking some kind common activity towards a specific situation or issue. (Mahncke, 2006, pp30-31)

The Maastricht treaty and the Union’s pillar structure
Upon entry into force in November 1993 the Maastricht Treaty of the European Union TEU formed a Union based on three pillars. The first pillar consists of the European Community, for which the European Union has legal personality. This means that in areas that belong to the first pillar, the EC can conclude international agreements. However, because of the political sensitivity of the integration of foreign and security policies and the police and judicial cooperation, respectively the second and third pillar policy areas, the TEU did not accord legal personality to the Union. This means that in areas related to the first pillar competence belongs exclusively to the Community. For example in international fishery agreements the community conducts negotiations. However, when it comes to issues related to the second and third pillar, the Union cannot conclude international agreements without member state consensus. Thus, these decisions are made intergovernmentally.  In these areas member states do try and achieve coherence in their points of view and although usually statements are made on behalf of the European Union, the member States are in the end the actors that choose or do not choose to enter into treaties, conventions or agreements. 

The EU as an actor in foreign policy
The above is especially relevant for an international law orientated approach to who is an actor in international relations capable of making legally binding agreements. Although it is essential in analysing the European decision making process regarding CFSP areas, having no legal status in international law does not necessarily mean not having significance. Organs like the European Union can play an important role without possessing legal personality. According to Breherton & Vogler, a behavioural definition of an actor in international relations is “an entity that is capable of formulating purposes and making decisions, and thus engaging in some form of purposive action.” (Breherton & Volger, 2006, pp15) This definition allows for the EU to be an actor alongside member states in all areas even if it does not have competency to conclude international agreements.

The idea of the EU as an actor representing all individual member states is reflected by the fact that most statements by the EU-member states in the UN general assembly and in other international forums are made in a single voice or unilaterally. (European Communities, 2004, pp12) It is because it often makes these unilateral statements and acts as one large player by grouping its members that the EU is regarded an actor in all foreign policy areas. However, it is not always the case that EU member States agree upon everything. This too is recognized, and sometimes even exploited by other international powers. The war in Iraq has recently made clear once again that the EU is far from having a common foreign and security policy on all matters. Another example of the failing of the EU to effectively use CFSP is the conflict in the Balkans. Although, it should be noted that this was shortly after the CFSP concept was realised in the Maastricht Treaty. (Ham, 2006, pp209) If the EU does not agree on a CFSP issue internally, there is little reason for the EU to be considered a relevant actor in the domain such an issue.  In order to appreciate the relevance of coherence in member state positions, it is necessary to understand how CFSP came into being   and how it functions in relation to national foreign policies.

The Second pillar of the EU has always been an area in which member states are relatively reluctant to give up their power to the Community, especially in the domain of a common defence and security policy. Issues of security and defence relate to the core of nation state sovereignty. It is because of this that cooperation and closely working together instead of integration, meaning transferring power to the EU institutions, has often been the aim of certain member states. (Hill & Smith, 2005, pp78)

At the same time as this reluctance to give away power to the EU, the desire to assert the identity of the EU on the international scene has long existed and it continues to do so. According to a recent Eurobarometer, the European Union public opinion monitor, a common European foreign and security policy is looked upon favourably by more than two out of three Europeans. (Eurobarometer #66, 2006) This desire of many and the same time fear of some, has been partially realized by different agreements and treaties that aim to coordinate European Foreign and Security Policy. It has also become clear that many States have seen the advantages of being able to exert more international influence in the form of CFSP actions than on their own. Especially smaller Member States hope to attach more power to their positions by action through the Union, but the larger States have also started to see the benefits of acting together. If national foreign policies can fit into the Union’s policies, this is attractive because of the extra weight that is given to them if they are made on behalf of 27 countries. Another added possibility that the CFSP structure gives is for EU members to influence other EU States in their foreign policy. During the process of coordinating the different standpoints a lot can be negotiated internally before it is shared with other international actors. However, which issues are dealt with in a CFSP approach is today still dependent on member States’ willingness to act or to make a statement as the European Union, and not opt for a National position that differs from the other EU States. Only in foreign policy issues where community pillar issues, such as trade and development aid are relevant is the Commission also the representative of the Union. (Mahncke, 2006, pp40-41)

It is thus, important to know what differences there are between member States’ foreign policy views and where these differences come from. The differences in member States’ interests can be caused by a large number of factors. It could be that Bi-lateral treaties already existed between certain countries and parties outside or within the EU. Other reasons for the differences could be geographical location of countries, their support of American policies, or for instance, the historical alignment of certain countries to the Warsaw pact or NATO. The enlargement of the EU has made matters even more complicated. Often larger member states prefer an intergovernmental approach where smaller states would prefer a more Community based approach. This debate on how much powers to transfer to the Community has focussed on issues such as how the Commission that already has responsibility for economic instruments, should be involved in the decision making process of security and other foreign policy issues. However, States have proven to be reluctant to transfer any authority concerning foreign and security policy to the Commission as a supranational body. Generally, States prefer to keep CFSP as an intergovernmental structure for coordinating their opinions and trying to reach common ones, however, still always with the option of opting for a different, national approach. As mentioned before, the Iraq war showed how difficult it can be to achieve a common approach to international security issues. In this case the EU failed to make a decision and member states had differing individual responses and actions to conflict. However, simultaneously it serves as an example of how the failing of the EU to act on a particular issue on a community basis does not mean that it is the end of a common policy area. On the contrary, where there is an existing consensus among member states, effective common action can be undertaken and common positions can be reached. After the initial division on the Iraq war, in 2003, the EU came up with its first Common Security Strategy draft in Thessaloniki during a European Council meeting. (Ham, 2006, pp225)

Arguably one of the CFSPs most important strengths is born from the fact that in modern age international relations, increasingly Economic sanctions and soft-politics (or non military security policy) play a part in foreign and security policy. This is an area in which there is Community competency (first pillar), unlike in the second pillar where matters are decided in an intergovernmental manner. It is in practice very difficult and unrealistic to treat the two areas of policy separately. Trade and economic sanctions are nowadays more often used as pressure instruments in international disputes than force. Hence, not all instruments that can be used to further foreign and security policy remain in the hands of Member States of the Union. The finding of a common approach is made more important and desirable because of the above cross pillar relationship of issues such as trade and foreign aid (first pillar) and foreign policy (second pillar). (Breherton & Vogler, 2006, pp175-176)

Even though the CFSP sometimes has problems in maintaining coherence and consistency, in recent years the commitment to foreign and security policy cooperation has strengthened noticeably. It has been noted in relation to the EU at the UN that, ‘the growth of the Presidency Speaking on behalf of member States is striking and this is bolstered even further by the Commission, which raises the EU flag in its areas of competence”.(Laitikainen & Smith, 2006, pp13) Furthermore, the fact that there is a structure in which consultation and coordination takes place has become custom for European diplomats and officials. Thus, Common positions and actions are almost automatically expected to arise when an issue is brought onto the EU member States foreign Policy agenda. “A return to the opposite end of the spectrum, a wholly self-interested, short sighted, unilateral approach to foreign policy, is unthinkable. That is progress in itself”. (Reynolds, 2006, pp59)

Developments that led to a Common Foreign and Security Policy
A short history of how the CFSP became what it is today is useful to understand the difficulties involved in taking community action and in achieving the all too important coherence.

After the Second World War, the EU countries lost most of their international influence and had to cope with the tensions of the Cold War. One of the objectives of the EC was to create a peaceful and prosperous Western Europe and to regain some of the lost European influence. Predominantly, attention was paid to economic and social cooperation that to recovering lost international influence. This is not surprising, considering that the social and economic rebuilding of Europe after the Second World War was in itself a precondition for any international influence the continent might wish to exert in future. (Hill & Smith, 2005, pp42)

With the treaty of Rome came legal personality of the Community and the capacity to enter into association agreements with third parties. Although this did not mean having a common foreign policy, it was the beginning of the Community as an international actor of some importance. (Breherton & Vogler, 2006, pp164) The importance of external relations of the EC was emphasised by this capacity to enter into agreements with other actors. 

In the beginning of the sixties, discussions emerged on how to give the EC foreign policy instruments to match its growing importance in external relations and trade. It was also becoming apparent that Europe was becoming caught in between the two super powers of the US and the Soviet Union. It was felt important to be able to have a more outspoken European foreign policy, which could distance itself more from the perceived as dangerous US policy. The result of these discussions was the birth of a European Political Cooperation (EPC). EPC was an intergovernmental process aimed at increasing understanding between member states on foreign policy issues and at strengthening solidarity by coordinating policy positions and, where possible, by joint action. Before entry into force of the Single European Act SEA the EPC was a highly formalized, intergovernmental cooperation process in which foreign ministers and high level officials met several times a year. The external representation of the EPC was done by the presidency and the former and future presidency. This is known as the Troika. (Smith, 2004, pp80)

EPC was given a secretariat only upon entry into force of the Single European Act in 1987 and it was not a community institution. The members of the EPC secretariat in Brussels were member state officials. The EC and EPC were still formally separated and EPC was to remain an intergovernmental process between high contracting parties. However, EC matters were often interconnected with EPC policy areas and therefore it soon became practice that the Commission was part of the EPC meetings. In 1981 it was agreed that the commission should become ‘fully associated’ with EPC at all levels and in 1983 that the Commission should become a part of the Troika. In this period of EPC the process of cooperation between member states on foreign policy became an accepted practice. (Breherton & Vogler, 2004, pp 166)

The EPC was a success in the field of common statements and positions of Member States, however when it came to real initiative not much was achieved. A good example of consistent coherence in a European position was the two-state approach in which the Community advocated the creation of a Palestine next to the state of Israel. Despite the success in achieving several common declarations, the ECP was shown to have significant shortcomings especially in crisis situations it did not work well.  It was a reactive mechanism and it was criticised widely for not being able to react in a coordinated manner to sudden developments.(Hill & Smith, 2005, pp42) Thus, the post-Cold War world created new challenges for the EPC that demanded reform. 

In 1990 an Intergovernmental Conference IGC was established to change the EPC into a system that could cope with these challenges and that would be more effective in taking fast consistent decisions. The intention was to create greater coherence, strategic direction and assured access to policy instruments to achieve a more proactive foreign policy. The outcome was enshrined in the Treaty of the European Union TEU or Maastricht Treaty that entered into force in 1993. The TEU gave birth to CFSP and made provisions for two new instruments; Joint actions and Common Positions. However, the strategic direction objectives of CFSP were stated in very general terms.

The European Council was charged with providing general political guidelines. The council established priorities and Joint Actions have expanded since, including Joint Action on arms control.
 The TEU however, did not address the problem of coherence. It divided the Union into the well known three pillar structure and it ensured that only the first pillar or EC was decided upon according to community methods. The other two pillars, CFSP and Justice and Home Affairs were strictly intergovernmental and had to be decided on by unanimity in the Council. The Commission and the council were given joint responsibility for the cross-pillar coordination of external activities, but the Commission only had the right to make proposals on foreign policy actions and positions. It did not take long before the Commission and the Council both expressed their disappointment about not achieving a more coherent and proactive CFSP. (Breherton & Vogler, 2006, pp168)

Two important Treaties subsequently aimed at reforming CFSP into a more effective system of conducting external relations; the Amsterdam Treaty and the Nice Treaty. The failing of the EU to act effectively in addressing the Kosovo crisis in 1999 was one of the most important factors that lead to the Nice Treaty. The Amsterdam treaty created a high representative for CFSP, at present Javier Solana, to ensure more visibility of CFSP. It also enhanced the role of the Council Secretariat by giving it a Policy Planning and Early Warning Unit. The Amsterdam treaty thus added to the intergovernmental character of CFSP. The Nice treaty created the Political and Security Committee PSC. This committee is charged with monitoring of development and implementation of CFSP and ESDP. It was to replace the Political Committee that had been in function since the beginning of European Political Cooperation. However, again, cross pillar coherence problems and intergovernmental consistency issues were not dealt with effectively, despite this newly created cross-pillar system of cooperation. (Breherton & Vogler, 2006, pp 176-177) As previously described, today, these very problems are still at the core of the debate on whether CFSP works and if and how it should be changed.

How does CFSP work at present?
The CFSP changed procedures and structures in both the Community pillar and in the Council’s second pillar. Below is a brief description of the various institutions and bodies that work on CFSP within both pillars. A division has been made between the second pillar institutions and bodies and those of the first (or Community pillar). As described earlier in this chapter, CFSP is a matter of intergovernmental coordination and discussions and it belongs mainly to the second pillar created by the TEU.

The second pillar
The TEU confirmed and institutionalized the intergovernmental structure of CFSP. The Presidency and the Council have been designated as the main policy makers for CFSP. The Presidency chairs the Council and all intergovernmental CFSP bodies as well as preparing the agenda for the Council. It is therefore the Presidency that is the main actor that can set priorities for the CFSP. However, not all presidencies succeed in influencing policies effectively. If a major event occurs during a presidency, it might be difficult not to focus policy on that event instead of the initial priorities of a Presidency. Some smaller member states also have limited ambitions in foreign policy and/or could find it difficult to gather support for their agenda. As in all CFSP related issues, here too, it is essential to have consensus amongst member states for the presidency to be able to set priorities. (Breherton & Vogler, 2006, pp 171)

The European Council is also dependant on unanimity in setting the guiding principles for CFSP. This means in effect that the areas and issues that are dealt with by CFSP are restricted to those in which the Member States’ positions are consistent. It has been argued that the European Council, made up of the heads of state and government of the twenty-seven Member States, does not pay much attention to CFSP and external affairs. While most of Council’s time and efforts go into budget and treaty discussions, most substantive CFSP-related work is done at the working level. The foreign policy decisions prepared at a lower level do have to be approved by the European Council, as the highest European decision-making body. (Cameron, 2007, pp41)

CFSP decision making is performed at a working level by the General Affairs and External Relations Council GAERC. The GAERC is a move towards further EU foreign policy making. This council deals with CFSP, ESDP, trade, and development cooperation. It can involve ministers from member states from the respective areas of issues that it decides on. If ministers cannot attend they send a Committee of Permanent Representatives (COREPER) Ambassador or a deputy. It is possible to decide on certain matters in the Council on Qualified Majority Voting QMV basis, however, the member states choose not to do so, maintaining consensus as the way to decide on actions and declarations. The GEARC meets once every four to six weeks. It can agree on joint Actions, common Positions and Declarations. A new phenomenon is that France, England and Germany (the Big Three) first have informal meetings and later in the GEARC try to convince the rest of the Union to agree to their positions. (Cameron, 2007, pp42-43)

The COREPER consists of Heads of Delegations of the Member States in Brussels. These Ambassadors and their staff have as their main task to prepare the agenda for the Council meetings. When they succeed in reaching consensus on a certain issue, the Council Ministers adopt the proposals immediately without further debate. However, when an issue creates disagreement within COREPER, the Council will take the time to discuss and negotiate further on an issue. In practice the COREPER does not spend much of its time on CFSP matters. It thus accepts most of the recommendations that it gets from the Political and Security Committee (PSC). The COREPER deals with all areas of EU policies except agricultural issues. (Cameron, 2007, pp45)

At a lower, but definitely not less important, level the Political and Security Committee (PSC) is comprised of Brussels-based diplomats that monitor daily CFSP and ESDP operations. It is this entity that is one the most important one in defining CFSP. This committee has grown to be the body around which CFSP revolves. It meets officially twice a week, but has informal meetings almost every day.  It reports to the Council trough the COREPER. Separate specialized working groups, consisting of Member State officials and based in different cities around Europe, report to the PSC. (Vanhoonacker, 2005, pp 82-81) There are more than thirty working groups that are specialised in different issues. Concerning arms and human security, a number of relevant working groups are: working party on conventional arms exports, working party on global disarmament and arms control, working party on dual use goods, working party on European arms policy. (Spence, 2006, pp 556-557) However, as in almost all issues that are dealt with in CFSP one issue can appear on the agenda of several working groups and in different contexts in different fora.

The Council Secretariat is responsible for the preparation of the Councils meetings and all of its bodies, like the above COREPER and PSC. The Directorate-General External Relations DGE of the Council General Secretariat is the organ that services all of the above Council bodies in their dealings with external relations of the EU. The DGE was originally made up out of staff responsible for external economic relations. However, now European Union military staff and the staff of the former EPC secretariat have been included. The High Representative of CFSP, at present Javier Solana, gives the Council Secretariat a stronger policy orientation and provides the Union with continuity of external representation and long term diplomacy. Solana has become the face of the EU in many fields and is widely recognised for his contributions to a more consistent and coherent CFSP. (Cameron, 2007, pp48)

The community pillar: 
The Commission is ‘fully associated to CFSP’ with a shared right to initiative. In practice this translates into the commission being able to suggest initiatives that are consequently subject to the test of member states consensus. As a fully associated institution, the Commission participates in all CFSP meetings. It also has control over important instruments that are related to CFSP. It manages the EU budget, it has many delegations around the world representing community interest and to help support and coordinate the work of Member States and it is part of the Troika. (Spence, 2006, pp 362-363)

The Commission reformed because of CFSP mostly under Prodi (1999-2004) and created a DG External Relations. This DG is in charge of Commission Delegations and is responsible for third country relations and CFSP. However, other DGs such as DG trade and DG development of the commission are also involved in many overlapping areas. This sometimes causes tension between the different DGs on certain issues related to CFSP, despite the fact that a DG External Relations (RELEX) was created with the intention to increase coherence. (Breherton & Vogler, 2006, pp173-174) There is also a Commissioner for External Relations, at present Benito Ferrero-Waldner, who is simultaneously responsible for the European Neighbourhood Policy and EuropeAid Co-operation office. (Cameron, 2007, pp54)

Finally, the European Parliament has to be consulted by the Presidency on all the main aspects and strategic issues of CFSP. The views of the Parliament have to be considered in the making of CFSP, however, these views do not have to be adopted and in practice the role of the Parliament is limited to that of an advisory body in CFSP.

It is important to note again that most member states are very reluctant to hand over any authority to the Community in matters of foreign and security policy. (Vanhoonaker, 2005, pp78) Because of this, the Commission and the parliament, as supranational Community institutions, finds themselves relatively distanced from CFSP processes. They can propose but not decide on CFSP issues.

It has also been noted more generally, that the EU is moving much more in the direction of intergovernmental decision making processes than into “Communitarisation.” The latter would entail giving the Commission and the Parliament more powers to take decisions on the basis of a majority vote, while the former is based on finding a common base of views and principles in the hope of achieving more common actions and positions.  (Mahncke, 2006, pp31) Because of the structure of CFSP coordination and consultation, EU Member States are gradually achieving more convergent views and objectives in their foreign policies. As the EU is still in the process of growing and adapting to new challenges, so is CFSP. A decade or two ago, it would have been unthinkable to imagine the Member States coordinating and cooperating in issues such as defence and security. Yet, this is happening on a daily basis already. Thus, there is reason to be optimistic about what CFSP can achieve and about its advantages. (Reynolds, 2006, pp58)

It should be clear that most would agree that having a single European voice on the international scene is desirable because it entails that European values and ideas are given more weight and seen as more important in the international community. The EU as an international actor has been widely criticised, in the past and more recently. The core of all problems that have become evident in finding a common European standpoint and thus using CFSP, has been the difference in national positions of the Member States. Now that the Union has enlarged to twenty-seven members, it is all the more important to understand what differences there are between their foreign policy views. This chapter has mentioned some possible reasons for differing national foreign policies. To explore the possibility of a common approach to the international debate on cluster munitions, it is essential, like in all other CFSP challenges, to analyse what national interests EU Member States have. The following section will focus on the views of EU Member States concerning cluster munitions. It will look at developments in the European Parliament and EU statements with relevance to the weapon type. 

Cluster Munitions and an EU approach?
The above structures of cooperation and coordination are all relevant to the international negotiation process started on cluster munitions. It will be very interesting to see how an issue such as cluster munitions will be dealt with by the Union’s CFSP. As the previous chapter on country profiles clearly shows, there is certainly not a solid basis for a common position held at present within the EU on this issue. Thus, as in any CFSP matter, the question is whether, through an intergovernmental coordination process, the EU will be able to find a common approach to the issue of cluster munitions. It is in any case theoretically possible for each Member State to individually engage in a legally binding instrument on cluster munitions or to choose not to. However, through the above described system of coordination and consultation it is certain that an effort will be made to achieve coherence and thus a common position. Furthermore, the EU’s credibility as an international actor could be brought into doubt if consensus is not reached on the cluster munitions issue. It is essential for those EU countries that wish to try and convince States from outside the EU to join in the process on banning inhumane cluster munitions that a common position is reached. If not, other non-EU States will be given the chance to point out that the EU is not able to support a new legal instrument.

This Section will start with a short overview of what the EU has achieved so far in the scope of arms control, disarmament and human security. Of course, the issue of landmines and the EU has already been discussed in greater detail as an example of how the EU can approach a complicated humanitarian disarmament problem. After that, differences between EU member States’ positions will be explored together with EU parliament positions and developments within the institutions and finally possible outcomes for EU positions will be considered together with potential outcomes of the international cluster munitions debate. These latter two issues will be discussed together because in determining whether the EU will be able to commit to a new process, much will depend on what direction the wider international community chooses to take.

The EU member States have thus pledged to cooperate in order to enhance their mutual solidarity in foreign policy issues, while at the same time keeping the option open to conduct foreign relations in a sovereign manner. Especially issues that relate to national security are explicitly mentioned as being central to State sovereignty. This being said, the EU has had a number of common initiatives and approaches to arms control, disarmament and non-proliferation. For instance the EU has stated in the past that global nuclear disarmament and non-proliferation are at the core of EU policy but at the same time the views on how this can best be achieved differ within the Union. This does not mean however, that the EU did was not able to act as one actor in this matter. In 2000 the EU agreed upon a common position towards the Nuclear Non-proliferation Treaty that made recommendations for the review conference. Furthermore, statements have been made on behalf of the EU as a whole in many nuclear disarmament fora. (Anthony, pp 602-603) This is important to note, because it shows that even though there are two EU member States that are recognized as nuclear weapon States, France and the UK, there have been common positions and statements in this domain. 

Concerning biological weapons, the European Council agreed upon a common position in 1996 towards the Convention on the Prohibition of the development, use, stockpiling and production of Biological and ToxinWeapons (BTWC). This common position and others that followed it have helped pressurise other States into adhering to the BTWC and have coordinated the actions of individual member States in order to better achieve common EU objectives. (Anthony, pp607) 

Cluster Munitions fall under the category of conventional weapons. Regarding conventional weapons, the EU is an important actor on the global arms market. It is a large producer and exporter of almost all kinds of conventional arms. The EU has achieved some agreements on conventional arms that limit their availability or use or seek to address the humanitarian problems caused by them. As mentioned earlier, there has been joint action on anti-personnel landmines. Furthermore, the EU has in place joint actions on combating the spread of Small arms and light weapons, regional demining initiatives, a common position on blinding lasers, a code of conduct for the export of arms outside of the Union and various arms embargoes. (Anthony, pp610-612) It should also be noted that the EU often speaks in one voice at conventions and conferences such as the Conference on Disarmament (CD) and the CCW.

Although this paper does not have the ambition to further elaborate on the above achievements, they are worth noting as they serve well to illustrate that in arms control and disarmament the EU has in fact approached the international community as one actor even though member States approaches might differ. CFSP has been able to function in numerous occasions to help coordinate the EU member States into having common positions. The international meetings that take place on disarmament have been followed by the EU member States and consequently they have “internally” discussed if there was a common approach possible. In practice this has often resulted in common positions and joint actions. As described in the section of this paper on the CFSP mechanisms, the working groups under the Council are crucial in managing to achieve these common approaches. Furthermore, speeches and statements that were delivered by the presidency have also improved the EU’s presence and importance at international conferences and meetings. To give an example of further meetings to coordinate European Union States’ positions, in Geneva each week before the Conference on Disarmament plenary sessions are held, the EU 27 delegations meet at working level in the Council Liaisons office beforehand. There they discuss common Statements and approached to further their collective goals. From all of the above it should become clear that there is thus an important factor of being used to getting together and trying to find a common approach to issues that come up on the international agenda.

Now that much attention has been given to how the EU Member States work together to achieve common approaches to almost all items on their foreign policy agendas, the topic of this paper, cluster munitions, will be further explored in an EU context. Unfortunately all arms control and disarmament working groups under the Council meet in closed sessions and do not provide public information for understandable reasons. However, it is possible to analyse the different positions of member States and the developments in institutions such as the European Parliament. From this a lot can be said about what possibilities there are for the EU to find a common approach. As this paper will show the threats and opportunities for a common position within the EU are in fact similar to those for the wider international process of negotiating a legal instrument on the weapons.

EU parliament
The first development of importance within the EU regarding cluster munitions occurred in the European Parliament. As is often the case, the EU parliament is progressive in its approach to cluster munitions. It adopted a resolution on the 28th October 2004 calling for an immediate moratorium on the use, stockpiling, production, transfer and export of cluster munitions, until an international agreement has been negotiated. In addition, the parliament insisted that under no circumstances or conditions should European Union troops make use of any type of cluster munitions. (EU parliament, 2004) As discussed earlier in this paper, the view of the parliament is by no means binding in CFSP issues. It is in an advisory function to the EU member States that the parliament has passed this resolution. However, it is important to note that the democratic institution of the EU is already calling for a complete moratorium on the use of the weapons since 2004. The role of the EU parliament was similar in the lead up to the Ottawa convention that banned anti-personnel landmines. There too, the Parliament played a pioneering role in calling upon all concerned to develop a legally binding instrument to address the humanitarian problems caused by a weapon type. (EU parliament, 1997) Furthermore, certain MEPs such as those belonging to the European Green Party have actively campaigned for a ban on the weapons. On the first of March 2007 four members of the EU parliament held a demonstration outside the European Parliament to encourage their colleagues to back a declaration calling for a ban on the use of cluster munitions. Furthermore, they called on the Commission to continue funding clearance operations and on Member States to help the international negotiations succeed. (Handicap International, 2007)

The Big Three
France, the UK and Germany often discuss important issues together before trying to achieve a common approach to issues with all the other EU States. It is therefore useful to examine what positions they hold towards cluster munitions. An agreement between the “Big Three” might be a realistic minimum approach that the EU could take as a whole. As the chapter in this paper on national positions, policies and practises has made clear, the “Big Three” within the EU are not very far apart in their cluster munitions policies. Perhaps Germany and the UK are taking a slightly more progressive approach to the issue than France in their commitments to use only cluster munitions that have “low” failure rates. There are many important similarities between the three countries.

Firstly, France, Germany and the UK stockpile, produce and export cluster munitions. They have thus similar interests when it comes to looking out for their industries and their armed forces. Their armed forces have furthermore used cluster munitions in combat situations, albeit in the case of Germany as long ago as during the Second World War. (Hiznay, 2006, pp17)

Secondly, they have taken similar approaches to the issue within the CCW. Both Germany and the UK have prepared statements in the CCW in recent years to illustrate what they believe the military utility of cluster munitions is and to explain how they see their use of the weapons as legal under international humanitarian law. The UK presented its ideas in a paper called the “military utility of cluster munitions” in which it stated that the weapons are essential for its military but that it aims at having only highly reliable types. (UK, CCW, 2005) Germany held a similar statement and as the first of the two States declared only to use types with less than a one percent dud-rate. (Germany, CCW, 2005) France has stated in the past the cluster munitions remain indispensable from a military point of view. It said that it only uses cluster munitions in accordance with international law and that it envisages the weapon only to be used in a conflict with an opponent with similar military forces. (HRW, 2007, pp27) 

Thirdly, they have all three committed to the Oslo process in February 2007. Not only the fact that they were able to commit is important, also the way in which they did so says much about what outcome might be expected from an EU perspective. All three of the countries committed themselves while at the same time making reservations to a certain aspect of the declaration. France and Germany both were keen to point out in Oslo that the aim of negotiating a legally binding instrument before the end of 2008 is more an “ambition” than a real deadline in their eyes. The UK, France and Germany also made explicit statements saying that they saw the reference in the declaration to continuing work in all relevant fora as meaning explicitly the CCW. They are seen as the States that made themselves strong to keep a reference to other fora in the Oslo declaration. Apart from insisting on keeping the CCW as a relevant forum for negotiations, Germany and the UK also made statements on how they already had in place rules that require their munitions to be reliable and thus acceptable to use under international humanitarian law. Thus, the Big Three did commit to Oslo; however, they are also responsible for much of the reservations to an outright ban on cluster munitions being the aim of the Oslo process. It is even whispered in the corridors that the underlying motivation for these states to attend, was to undermine its success in achieving a comprehensive ban. (Harrison, Oslo Process cluster munitions, 2007) This being said, the Oslo process has been given a lot more weight and importance by the commitment of these three major international actors and furthermore perhaps the aims of the declaration have now become somewhat more realistic than they would have without the presence of user, producer and stockpiling States. Within the EU the influence of the Big Three is an important factor that could help achieve some form of common action or approach to the issue. Seeing as they have considerable interests in keeping their stocks and the possibility to use cluster munitions, it is feasible that their commitment to the Oslo declaration will at least make it more difficult for other EU-user-countries such as Poland to block progress completely. This progress could take place in the CCW or outside the forum or possibly even both.

Other EU Member States
Belgium, Austria and Luxembourg have already been mentioned as being great supporters of a comprehensive ban on cluster munitions. There are, however, other EU members that have not been able to be such enthusiastic supporters of the idea of banning the weapons. Poland and Romania were at the Oslo meetings but were not able to support the declaration made there. They both made brief statements saying that they wished to continue discussions in the CCW. What Poland and Romania consider an appropriate way of dealing with the issue remains to be seen when the next CCW related group of governmental experts meetings are held. However for the EU to be able to support the Oslo process through a CFSP action the fact that Poland and Romania did not commit is a significant problem. Countries such as the Netherlands, Finland, Sweden and Italy have made similar statements to those of the “Big Three” at the Oslo meetings. These statements seem to be aimed at ensuring that there is no comprehensive ban, but a ban on “unreliable” types and that the CCW is not bypassed.  
Domains in which the EU is already involved in the issue of Cluster Munitions
It is important to note that cluster munitions are already touching on CFSP issues in other domains than purely disarmament or arms control. Human rights, development aid, trade and mine action assistance (mainly clearance) are a number of domains in which cluster munitions can and have come up as an issue and in which the EU is an actor in international relations.

The clearance of areas outside the EU that are contaminated with mines is financed on a large scale by the European Commission as well as by individual member States. These mine clearance activities already involve the clearance of all explosive remnants of war, most notably of cluster munitions. This means that there is already common money being spent on tackling part of the problem caused by the use of the weapons. As mentioned in the Chapter on developments in the international debate of this paper, within the Human Rights Council, there has also been a resolution calling to address the problems caused by cluster munitions. This is important to consider because the EU has the respect for human rights as one of its core values. (Treaty of the European Union, art. 6,1) The fact that cluster munitions have been brought up as an issue in this forum is an indicator that it is making its way onto agendas of many different interrelated fora and institutions. This in itself is again a sign that there is probably going to be some common EU approach or another.
The EU is a major donor in development aid and has numerous programmes and funds to assist developing countries. It has already been noted in this paper that the problems caused by the use of cluster munitions create enormous setbacks for development efforts. This is acknowledged by the European Commission on the website of its Humanitarian Aid Office (ECHO). In various articles on the site, the hazards of cluster munitions in practice are described as well as their impact on the rebuilding of society. (EC ECHO, 2003) 
The above domains are merely some of the possible areas in which the impact of cluster munitions has surfaced in debates and meetings. It is perfectly possible that other policy areas of the EU will be touched by the issue in the near future as well. This makes it all the more important, as well as all the more probable, that under the CFSP umbrella attempts will be made to achieve some form of a common approach.
The EU as an actor concerning cluster munitions in the recent past
At the CCW and in other fora, the EU has already spoken several times with a single voice on cluster munitions. However, during the Oslo meetings, for the obvious reasons that the EU had not yet achieved a common position and was not even present in its entirety, member States spoke in a national capacity and there was no EU statement or position. 
At the CCW review conference in November 2006, a statement was made on behalf of the EU by the Finish presidency. In effect the EU made a joint proposal to establish an open ended working group of governmental experts that would have the task of finding recommendations for further action to be taken within the CCW concerning cluster munitions. (Kahiluoto, 2006) One should note clearly that this statement did not mention any further negotiations on the issue. 17 EU member States were able to support a more comprehensive proposal to start negotiations, but the rest of the EU and other States were not. The EU proposal itself was finally not adopted either, as States such as the US and Russia blocked it. (WILPF, 2006) 
What can be expected concerning a common approach?
The question of what the EU will be able to commit itself to concerning cluster munitions is a difficult one to answer. For twenty-seven members to agree upon such a complex issue is almost as difficult as it has been for larger group of all the CCW States. There is no way of being sure of what might happen in the future. However, from all the information available on member States’ positions and on what the EU has already been able to propose within the framework of the CCW an estimate can be made. 

At present, it is not likely that the EU will be able to commit itself as a whole to the recently started Oslo Process, especially not if it aims at completely banning cluster munitions. What could be expected is that the separate process will finally aim at regulating what failure rates cluster munitions may have and under which circumstances they can be used as well as providing a framework for victim assistance and cooperation in clearance activities. In that case, there would be a much larger probability that a CFSP approach could be achieved. As has become clear from the above, the larger EU players such as Germany and the UK have made statements in the past advocating the use of “reliable” cluster munitions and the use of self destruct mechanisms to ensure that no dangerous duds remain. This approach is similar to that of many States present at the meetings in Oslo in February 2007. EU-States such as Poland and Romania could possibly still be persuaded by other EU members to agree to such a treaty. 
It is clear that, for now, the positions of the various Member States are not coherent. The Oslo meetings took place and the EU was divided as to what approach to take. There were also no statements made in Oslo on behalf of the EU. Not so long ago the EU found itself in a similar position at the outset of the process that led to the Ottawa convention on anti personnel landmines. And, although not all EU member States are party to the Ottawa convention, all would agree that the EU is a significant actor when it comes to tackling the problems caused by previous use of these types of mines. Thus, even if the EU is not able to commit itself entirely to a new legally binding instrument, it would nonetheless be capable of contributing to the efforts made to prevent human suffering caused by cluster munitions. In fact, it has already done so by financially and logistically supporting the clearance of mines and other explosive remnants of war.

If the CCW is able to move forward on the issue of cluster munitions, it is much more likely that the EU would be able to comply. In this forum, all relevant actors are present, and, as has become clear in this paper, the EU members that are not able to commit to the Oslo process, have made clear that they wish to discuss matters within the CCW. It is feasible that the EU might even be able to make a proposal to move forward in the CCW. Such a proposal would be a face saving and perfectly reasonable approach for the EU to take. 
It is thus quite possible that certain EU States will go further than others when it comes to negotiations on cluster munitions. While some where keen to propose comprehensive actions within the CCW in 2006 and fully supported a far going treaty on the weapons in Oslo, others committed to the Oslo process reluctantly and others again merely stated that work in the CCW should take place. It should however, not be overlooked that the degree of “Europeanization” of national foreign policies could quite feasibly succeed in bringing on board more member States if a group of EU-pioneers would be able to commit to a new instrument through the Oslo process. This has also worked well in the past in the getting on board of European Union States regarding the Ottawa Convention on landmines. 
In conclusion, what happens within the EU could very well be a mirror of what goes on in the wider international community. There too, there are many differences in national positions. Very much depends on what final aim the Oslo process will set out. If it aims at being too comprehensive, perhaps it will fail in keeping on board those States that are willing to address the humanitarian impact of the weapons, but without necessarily completely banning the weapon or making far going commitments to cooperation or assistance. At present, the Oslo declaration speaks of banning those cluster munitions that cause unacceptable humanitarian suffering. If, and only if, an acceptable definition to a wide group of States, including users and producers of the weapon, can be found, will the final treaty or agreement that comes out of the Oslo process be a success. In the case of a document that aims at an outright ban, it is perfectly possible that many States will pull out of the process, leaving it void. There is no use in banning something completely with those States that hardly use it and thus excluding those that matter. A middle of the road and realist outcome would be far more useful and effective in seriously diminishing the suffering caused by this controversial weapon. Time will have to tell if the initiators of the process will be able to rise to such an important challenge. 
As mentioned above, the EU could take on a leading role in trying to get the CCW to work on negotiating a new instrument on cluster munitions. This in June 2007, there is already the experts meeting of the CCW. Here perhaps the EU would be able to push the CCW to finally take action. It is relatively safe to say that the CCW will not come up with such a comprehensive instrument as proposed in the Oslo process, but anything going further than the current situation would be a welcome improvement. The Oslo process could continue with those who wish to come up with a more comprehensive approach, while the CCW could take a slower and more acceptable route for all relevant players.

CHAPTER 7.        CONCLUSION
Ever since their first use, cluster munitions have caused widespread concern. Like any explosive, the small bomblets that make up a cluster munition are prawn to failure. Because of the large number of small explosive submunitions that are typically used, a failure rate of say 10 percent can cause exceedingly high risks to civilians after cluster munitions are used during battles. Explosive submunitions, that often look like toys to children, litter villages and the countryside for years after conflicts are over and seriously undermine efforts to rebuild war-torn societies. The clearance of these submunitions is costly and dangerous if even feasible for the often all too poor regions in which they are found. 
Besides the above problem of reliability, another hazard is caused by cluster munitions because of their wide area effect. Due to the high number of smaller bomblets, the weapon hits a large area and is thus dangerous to civilians near military targets, during and after conflicts. It is furthermore made very difficult by this characteristic of the weapon to establish what areas are likely to be contaminated after its use.
Despite these humanitarian problems associated with cluster munitions, they have been frequently used in modern conflicts. Military officials from all over the world have acknowledged the problems caused by the weapon, yet they simultaneously defended its military utility. Almost all modern military powers have the weapon in their arsenals and NATO countries have also made use of it in the past. As recently as in Kosovo in 1999 NATO and certain EU member States dropped cluster munitions.

Since the nineteen-seventies, efforts have been made internationally by concerned States and NGOs to address the humanitarian problems caused by cluster munitions. Until recently the only international forum in which the effects of the weapon type were discussed was the Convention on Certain Conventional Weapons (CCW). It is also sometimes referred to as the convention on inhumane weapons. In this multilateral forum States can agree to cease the use of conventional weapon types if the deem them to cause unnecessary or excessive human suffering. This Convention has a special protocol 5 that recently entered into force containing generic measures to limit the harmful effects of Explosive Remnants of War. Although the CCW does have this protocol, it only addresses a small part of the concerns over cluster munitions under the heading of the broader category of weapons that might cause explosive remnants of war that are hazardous to civilian populations. It furthermore does not deal with clearance of areas where submunitions are already lying around due to past conflicts. 
Since their recent use in Lebanon, cluster munitions have caused even more international concern than before; Israel dropped and fired an extremely high number of submunitions on Southern Lebanon. The humanitarian effects were very visible to the international community and momentum gained to address to the problem more effectively than had been thus far achieved. 

Within the CCW framework there were many attempts made to start negotiating a legally binding instrument to tackle the problem. However, when proposals were made during the third review conference in November 2006, certain States objected. Because the CCW functions on the basis of consensus, no progress was made besides the weak agreement to have a meeting of a group of governmental experts with the focus on cluster munitions. Consequently Norway, supported by others, invited interested States to participate in a meeting in Oslo in February 2007. The Norwegian intention was to initiate a separate process with those States that wish to seriously address the problem and to get around the apperent deadlock in the CCW. 
In February 2007, 49 States where present in Oslo to discuss what could be done to put an end to the humanitarian suffering caused by cluster munitions. After a two day meeting, 46 out of the 49 signed a declaration to start negotiating, and to conclude by the end of 2008, a legally binding instrument banning the use, production, transfer and stockpiling of cluster munitions that cause unacceptable harm to civilians. Furthermore, it was agreed that this instrument would also provide a framework for cooperation and assistance for care and rehabilitation of victims, risk education in contaminated areas and clearance of contaminated areas. National measures are also to be encouraged by the declaration. 

The declaration signed in Oslo makes reference to other fora in which work should also continue. This reference is included to ensure that the CCW, in which all relevant actors are present, is not bypassed by the separate process. Many States present in Oslo pushed for the inclusion of this phrase to ensure that the CCW in which all relevant actors participate remains a credible forum to negotiate. Some NGOs have criticised this as being a way of stalling real progress.
More meetings will be held by the group of States committed to the Oslo process, including in Lima in May/June and Vienna in November/December 2007, and in Dublin in early 2008.
This paper has set out to describe the international debate on cluster munitions and to answer the questions of what positions and policies important international actors have and what elements a new legal instrument on cluster munitions could feasibly entail. Furthermore, it aims at assessing the possibility of a common approach of the European Union to the ongoing debate as well as to a possible new instrument. From the findings of the various chapters, it has become clear that the recently started Oslo process and the CCW face many challenges, not least that of defining which types cluster munitions are unacceptable. 
The positions of the various stakeholders involved in both the Oslo process and the CCW are by no means coherent. Even in the Oslo process in which 46 States agreed to commence work on a legally binding instrument, there are those that would prefer an outright ban and those that merely aim at a strengthening of existing international law and perhaps a technical fix to the problem. In the CCW the opinions on how to proceed (or how not to) differ even more. Here there are actors such as the US and Russia, that are not likely to give up their existing stockpiles or to commit to a comprehensive international instrument that would commit them to handing in their “right” to use the weapon type.
Within the EU there are also different national approaches to the issue. While Romania and Poland were present in Oslo, they did not commit to the process started there. Instead they reiterated their support for the CCW as a forum in which all relevant actors take part. Other EU States did commit to the Oslo process but important actors such as the UK, Italy, France, Germany and the Netherlands suggested that they wanted to keep certain, more reliable types of cluster munitions and that they wish to continue work in the CCW. Other, smaller EU States have shown a more comprehensive approach. Belgium for instance has put in place national measures prohibiting the use of cluster munitions and even made investment in companies that produce the weapons illegal. 
For the EU to be able to take a Common approach to the international debate under the Common Foreign and Security Policy umbrella there is a need for consensus within the EU how to proceed. This might prove to be impossible if an instrument is designed that goes much further than imposing technical specifications on those cluster munitions that could be used and agreeing on under what type of circumstances the weapons can be used. Even now the Oslo process has aimed at keeping and getting as many as possible States on board by clearly stating in the declaration that it aims only at banning those cluster munitions that cause unacceptable harm to civilians, there are already EU members that did not commit to it. Thus, what exact objectives this process outside of the UN framework will impose upon itself will be a crucial factor determining whether or not the EU might be able to commit to it as a whole.

Within the CCW, it is much more likely that the EU would be able to approach the issue as one actor. Almost all EU States have committed to abandoning their older types of cluster munitions or to applying technical improvements. The CCW clearly has States parties with much broader objections to any EU member State. If actors such as the US, Russia, China, Israel and India would be able to agree to anything in the CCW concerning cluster munitions, it is almost certain that this would be acceptable to all EU States. As said in the chapter on the EU, it would be possible for the EU to take on a lead role in the CCW to move forward the forum towards adopting a new instrument that is acceptable to all major players in it. Any progress would certainly be most welcome from a humanitarian point of view.
Even taking into account positions of States with huge arsenals of cluster munitions, there is strong support in the international community by almost all the important players to increase the reliability and accuracy of cluster munitions. Especially the States that are more advanced militarily have often already national measures in place or have made known to support such improvements. Perhaps the best way to ensure that momentum is kept and that as many as possible relevant States join a process is to build upon this fact. An instrument could be designed that would ensure assistance to contaminated areas, rules concerning the use of cluster munitions and that would ban the more unreliable and inaccurate types. Such an instrument supported by a large group of States would certainly be much more valuable from a humanitarian perspective than a comprehensive ban that lacks widespread support. This being said, it appears as though the Oslo process is taking into account that important States are sceptical towards an outright ban. While aiming at comprehensively tackling humanitarian problems, in its arms limitation section, the declaration signed in Oslo in February 2007 does clearly not intend to ban every type of cluster munition. It is possible that the Oslo process will come up with a more comprehensive instrument, while the CCW takes a slower or less politically sensitive approach.
The above leaves considerable room for optimism concerning the Oslo Process, the CCW and even the EU. If the Oslo process succeeds in achieving a legally binding instrument with a significant group of countries, this will put a certain amount of pressure on the Convention on certain Conventional Weapons to at least produce a more productive debate and at best its own instrument. Most EU States would be likely to be able to support the Oslo process and even if they were not all able to, there would almost certainly be the option of common EU-support for action within the CCW framework. The upcoming meetings of both the Oslo process in Lima in May 2007 and the CCW intersessional meeting of Governmental Experts in Geneva in June 2007 are crucial in the determining which direction the negotiations will take. 
Finally, the Oslo process has a real chance of achieving tangible progress in diminishing the human suffering caused by cluster munitions. If it can succeed in getting a large group of States to commit to an instrument it could very well set in motion much more on a wider international scope. As seen in the Ottawa process to ban anti-personnel landmines, if a big enough group of States starts with a legally binding instrument, more will come on board later. Hopefully, the brains behind the Oslo process will be able to move the process forward in such a way that it achieves what it has set out to do, namely to put an end human suffering caused by cluster munitions. However, at present, every inch of realistic progress made in the direction of ending such human suffering, in any forum, is likely to be more than welcome to those suffering. 
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