Introduction
The main reason for the creation of the Council of Europe, founded on 5 may 1949 by the 10 ‘founding fathers’ which are; France, United Kingdom, Netherlands, Sweden, Italy, Denmark, Ireland, Belgium, Luxembourg and Norway, was to act as a regional organisation to seek solutions for the post-war effects (Adviesraad internationale vraagstukken, 2003, p 7). 

After the war traumas Europeans felt that the Universal Declaration of Human Rights, adopted and proclaimed by General Assembly Resolution 217 A (III) of 10 December 1948 at Paris,(Universal Declaration of Human Rights, n.d., para. 1), was not sufficient and there was need for an institution to protect Human Rights (de Haas, p 10). In 1950, Ten European States signed in Rome the European Convention for the Protection of Human Rights and Fundamental Freedoms, CETS: No. 005. The Convention is signed exactly on 4 November 1950 and entered into force, after 10 ratifications, on 3 September 1953 (Convention for the Protection of Human Rights and Fundamental Freedoms, n.d.). The Convention for the Protection of Human Rights and Fundamental Freedoms became binding to member states because it made human rights legally enforceable, contrary to the Universal Declaration of Human Rights which is not binding (de Haas, 2003, p. 10).
The basic task of the Council of Europe is defending human rights. Therefore it created in 1959 The European court of human rights. This is the court where individuals, groups, organisations and countries could make a formal complaint against a member state of the Council of Europe. The convention for the protection of human rights was drawn up within the Council of Europe. Another European institution which is responsible for the protection of human rights is the Committee of Ministers of the Council of Europe. 
The Council of Europe face one main problem which is how it can ensure all citizens access to an effective and efficient legal system. Entrance of post communist countries which had Human Rights violations, caused an increase in the amount of work for the CoE and its bodies like the European Court of Human Rights and the Commissioner for Human Rights.  
Therefore the central question of my thesis is: 

Which problems does the Council of Europe face regarding the human rights system and what does it do to solve these problems? 

A literature study was needed in order to answer this question. After my research I have drawn up personal conclusions. 

In the first chapter of this report I describe the Council of Europe and its developments. This chapter also contains problems faced by the Council of Europe. Subsequently the European Court of Human rights and the Commissioner for Human rights, bodies of the Council of Europe, will be described. This is followed by recommendations and a conclusion
1 The Council of Europe
The first chapter is about the Council of Europe. It begins with a short history about the starting point of the Council. Then it describes the structure and activities. Followed by the problems it face and the reforms it made to resolve these problems. Finally development of the political aims will be pointed out.  
History: a short overview
During and after the Second World War, Sir Winston Churchill expressed his conviction that Europe must join together (Parliamentary Assembly, n.d., “Parliamentary Assembly of the Council of Europe (PACE): Historical overview”, para. 3). The first European Congress was convened in The Hague from 7 may till 10 may 1948. This Congress was to consider the political, economic and cultural aspects of Europe, in order to prevent another World War (Adviesraad internationale vraagstukken, 2003, p 7). As a result the Council of Europe, an intergovernmental organisation, was set up by 10 ‘founding fathers’ which are; France, United Kingdom, Netherlands, Sweden, Italy, Denmark, Ireland, Belgium, Luxembourg and Norway. Nowadays the number of member states has grown up to 46 members. The main objective of the Council of Europe was to act as a regional organisation to seek solutions for the post-war effects. It also wanted to create a structured European co-operation to prevent events like the Second World War. The statute of the Council of Europe says in article 1 paragraph a ;  The aim of the Council of Europe is to achieve a greater unity between its members for the purpose of safeguarding and realising the ideals and principles which are their common heritage and facilitating their economic and social progress. The Council of Europe is appreciated world wide because of its work and attention concerning the protection of human rights (Adviesraad internationale vraagstukken, 2003, p 8). Countries that are planning to join the European Union, join first the Council of Europe to use this like a porch, some examples are Bulgaria, Croatia and Moldavia (Adviesraad internationale vraagstukken, 2003, p 9).   The Council of Europe (CoE) is the continent’s oldest political organisation of protecting human rights and promoting democracy and the rule of law (Foreign and common wealth office, n.d., “International organisation”, “History and membership”). 
The aims (Council of Europe, 2007, “About the council of Europe”, “Aims”, para 1) of the council are:
1.
Defending human rights, pluralist democracy and the rule of law.

2.
To promote awareness and encourage the development of Europe’s cultural



Identity and diversity

3. To find common solutions to the challenges facing European society: such as 
discrimination against minorities, xenophobia, intolerance, bioethics and cloning, terrorism, trafficking in human beings, organised crime and corruption, cyber crime, violence against children
4.  To consolidate democratic stability in Europe by backing political, legislative and constitutional reform
Structure of the Council of Europe
The CoE based in Strasbourg has four main component parts. The first one is the Committee of Ministers, composed of 46 ministers of foreign affairs from the member states. It is the executive-body which defines Council's policy and fixes the budget. It decides also about the intergovernmental programs. The second component is the parliamentary assembly of the Council of Europe (PACE) in which the representation reflects national politics and the country size. The parliamentary assembly is represented by 630 members (315 representatives and 315 substitutes). Its main tasks are European issues and it debates on politics in general. The parliamentary assembly is the advisory body of the Council of Europe. The third constituent is the Congress of Local and Regional Authorities, the voice of Europe's regions and municipalities, composed of a Chamber of Local Authorities and a Chamber of Regions. The last component, the Secretary- General, has overall responsibility and is the most important official. Current Secretary-General is Terry Davis (Council of Europe, 2007, “About the Council of Europe”, “How it works”, para 1). 
Activities

The CoE works in several fields; these are divided into Directorate Generals. First of all the Council of Europe works in the field of Human rights, Directorate general (DG II), which this thesis will be about. Its second activity is in the legal field. It makes a substantial contribution to the development of a European legal area. Its overall aim is to encourage the creation and development of democratic institutions and procedures at national, regional and local level, and to promote respect for the principle of the rule of law (Council of Europe, n.d. “Directorate General I - Legal Affairs (DG I), “Presentation of our activities”, para. 1). The third Directorate General is about Social Cohesion (DG III). Its primary task is to foster social cohesion and to improve the quality of life in Europe (Council of Europe, 2007, “Social cohesion and quality of life”, “Directorate General of Social Cohesion (DG III)”, para. 1).  Education, culture and heritage, youth and sport, that is the responsibility of Directorate General IV (Council of Europe, n.d., “The Europe of cultural co-operation”, para. 1). Other activities of the Council of Europe are about partial agreements, co-operation with the 
European Commission and transversal projects which concern children, democracy and violence.  
One of the strengths of the CoE is the informal way of deliberation and the way it gains access to the collected expertise of all member states. A weakness is the lack of public interest (Adviesraad internationale vraagstukken, 2003, p 9). It becomes more and more on the background and looses its vitality.
1.1 Problems faced by the Council of Europe
Reforms had to be made due to the increase in the number of contracting states. The growth has brought advantages but also some disadvantages. The Council of Europe has enjoyed considerable success which in turn has created a problem for the system itself (Renucci, 2005, p.7). One of the most important problems is the duration of legal proceedings .This is because it is not easy to ensure all citizens access to an efficient and effective legal system (Nederlands Juristen Comité voor de Mensenrechten, 2004, “Terugblik op Seminar 'Implementation of Human Rights: the Efficiency of Justice'”, para. 3). This problem ends at the European Court of Human Rights, which will be discussed in the following chapters. In this chapter I will discuss the problems faced by the Council of Europe as an organization. 

Due to the growth in the number of member states there is a lot of overlapping of organization structures and activities (Adviesraad internationale vraagstukken, 2003, p 10). The current Dutch judge at the European Court of Human Rights, Egbert Myjer  says during an interview (P.S. van Gelder, personal interview, 2004), that the problem began with the entrance of countries like Czech Republic, Slovakia, Poland and Hungary, these countries did not meet the requirements to join the Council of Europe. He also argues that the admittance of Romania in 1993 was too fast .This caused the problem that when the Russian federation applied to become a member state in 1996, it was not possible to refuse it, because previous countries with the same situation were accepted. This shows us that political considerations could be more decisive than admission conditions. This was followed by a negative effect because it has threatened the credibility after it became evident that some states could not practice the requirements and values of the CoE. 
The CoE has expanded its tasks and treaties in fields like youth and sport which causes the problem that it does not have enough means to support all the programs of new member states (Adviesraad internationale vraagstukken, 2003, p 10).   
Another problem the Council of Europe is confronted with is that States do not always implement judgements in time and/or correctly. The implementation of certain judgements issued by the European court of Human Rights cause a considerable problem. The Committee of Ministers issued, in a preliminary report of 7 January 2000, seven reasons for non-execution: political reasons, reasons to do with the scale of the reforms required, practical reasons relating to internal legislative procedures, budgetary reasons, reasons to do with public opinion, casuistically or unclear judgments of the Court and reasons relating to interference with obligations deriving from other institutions. The Committee of Ministers considered possible solutions both on national level and on Council of Europe’s level. The Committee of Ministes believes that legislators on national level should have appropriate procedures for verifying that all new legislation which could interfere with human rights and fundamental freedoms complies with the European Convention on Human Rights. At the same time national governments should take necessary action for executing the Court’s judgments without delay. Court’s judgments should be available in the relevant national languages to make the national judges able to give direct effect to Court’s judgment. At the Council of Europe’s level, the Committee of Ministers envisaged inter alia the possibility of amending the Convention so as to give the Committee of Ministers the power to request interpretation by the Court of certain judgments and to ask the Court for clarification of the measures necessary to execute its judgments (Venice Commission, 2002, "Draft opinion on the implementation of the judgments of the European Court of Human Rights”).
Apropos of the here above mentioned preliminary report the Parliamentary Assembly adopted on 28 September 2000 resolution 1226 (2000) on “Execution of judgments of the European Court of Human Rights”. The Parliamentary Assembly underlines that the responsibility of execution lied primarily with the States. On the other hand the Court is partly responsible because of its judgments being at times not sufficiently clear and Committee of Ministers does not exert enough pressure when supervising the execution of judgements. In response to this problem the Parliamentary Assembly made a number of suggestions for all three parties. 
First of all the Court should ensure that its judgments are clear and its case-law coherent then it should oblige itself to indicate in its judgments to the national authorities concerned how they should execute the judgment so that they can comply with the decisions and take the individual and general measures required and finally the Court should more frequently indicate in a judgment whether a previous judgment has not been executed at all,  not been completely executed, or not been executed in time by the state concerned. 
Recommendation 1477 (2000) was adopted on the same day whereby it strongly suggest the Committee of Ministers to amend the Convention so as to give the Committee of Ministers the power to ask the Court for a clarifying interpretation of its judgments in cases where the execution gives rise to reasonable doubts and serious problems regarding the correct mode of implementation. The Committee ought also to introduce daily fines for a delay on states that persistently fail to execute a Court judgment; this is called a system of “astreintes”. It should ask Governments of High Contracting Parties to make more use of their right to intervene in cases before the Court. Exercising its function under Article 46 paragraph 2 ECHR the Court should be stricter towards member states which fail in their obligation to execute judgments of the Court and member states should be asked to assist persons or organisations who contribute to the diffusion of information and to the training of judges and lawyers. Furthermore it has to ensure that measures taken constitute effective means to prevent further violations being committed. It is important to keep the Assembly informed of progress in the execution of judgments, in particular by the more systematic use of interim resolutions setting a timetable for carrying out the reforms planned; instruct the Secretary General to reinforce and improve its technical assistance programmes. 

At national level, Court’s judgments should be executed to avoid violations and legislators should ensure that new legislation fully complies with the Convention. Interim measures should be adopted by domestic courts and authorities. In addition government has to implement legislation which provide revision of a trial following a judgment of the. Co-operation between judges and administrators is needed to give to direct effect to the Court’s judgements which able the national court authorities to directly apply them. The last suggestion for national level is the fact that case-law should adequately circulate in the language (s) of the country (Council of Europe, 2000, “Parliamentary Assembly”, “Execution of judgments of the European Court of Human Rights”). 

1.2 Reforms made by the Council of Europe

Protecting fundamental rights at supranational level brought numerous developments and improvements by the Council of Europe since its creation. Conventions have been ratified and protocols have been signed to improve the way the Council works. 

Protocol No 11 to the European Convention on Human Rights, which was adopted in 1994 and entered into force on 1 November 1998, caused a drastic reorganisation. This protocol was to simplify the structure and shorten the length of proceedings, while strengthening the judicial character of the system by making it fully compulsory (Zwaak and Cachia, 2004, “Human rights brief”, “The European Court Of Human Rights: A Success Story?”, “Background”, para 4). The European Commission of Human Rights was abolished, while the Committee of Ministers could no longer rule on alleged violations. The Court became a permanent body and henceforth, the only institution which was able to intervene in judging a breach of the Convention’s guarantees (Renucci, 2005, p 94). The court became responsible for making decisions about admissibility of applications. The aim of this protocol was to protect human rights better. With Protocol 11 individuals had direct access, before they could complain but it was optional and so the state had to accept the application first. That is to say that the right of individuals to make a complaint has depended on the state party having made a declaration under Article 25, (Miller, p. 12). In the words of the Court, “individuals now enjoy at the international level a real right of action to assert the rights and freedoms to which they are directly entitled under the Convention” (Council of Europe, 2006, “European Court of Human rights”, “History and development of the Convention system”, para. 4).  
This caused a problem for the workload, the applications increased 130 percent between 1998 and 2000 (Zwaak and Cachia, 2004, “Human rights brief”, “The European Court Of Human Rights: A Success Story?”, “Historical Background To Protocol 11 Of The Convention”, para 7), this was not the only reason. Accession of new member states has also influenced the number of applications. But soon it became clear that there was need for ‘reforming the reform’ due to the excessive caseload by the European Court of Human Rights. Therefore protocol No 14, which is important for both the Council of Europe as well as for the European Court of Human rights, is adopted on 13 July 2004. The purpose of the Protocol is to amend certain provisions of the Convention in order to improve the efficiency of the Convention system, particularly in the light of the continually increasing workload of the European Court of Human Rights (Foreign and common wealth office, 2004, “Explanatory Memorandum on Protocol No 14 to the European Convention on Human Rights”, subject matter, para 1). Protocol 14 is to improve Court’s productivity. The Court would be able to spot the admissible cases early on and there will be a new test of admissibility. Furthermore the judge’s elective terms will be extended for six to nine years. All member states ratified this protocol except Russia. The question is why Russia does not want to sign this protocol. Is it because of the many proceedings Russia had and still faces? Terms of office of 20 judges will expire by the 1ste of November 2007, that means that if Russia does not approve this protocol the problem would be to appoint 20 judges and to get them adjust costs a lot of time (Europa Nu, 2007, “Europese Hof loopt bijna 100.000 zaken achter”, “Instantie”, para. 2).   
1.3 Political aims

Political aims have also been developed. In 1993 the Council of Europe was defined by the head of State and Government “as the guardian of democracy security”. Which is founded to protect human rights, democracy and the rule of law (“De Raad van Europa in vogelvlug”, 2007, “Politieke doelstellingen”, para 1). The second development of the political aim was in 1997. The Council of Europe has set up a plan of action to strengthen her work in the following 4 areas; democracy and human rights, democratic values and cultural diversity, social cohesion, and security of citizens. The recent political aim was in 2005. This political aim was about promoting common fundamental values of human rights, the rule of law and democracy (“De Raad van Europa in vogelvlug”, 2007, “Politieke doelstellingen”, para 2).  For combating terrorism, organised crime and trafficking in human beings it is necessary to strengthen the security of European citizens. The Council wanted also to foster co-operation with other international European organisations. All these aims which are defined in 2005 are mentioned in a political declaration and a plan of action (“De Raad van Europa in vogelvlug”, 2007, “Politieke doelstellingen”, para 2). 
2.  European Court of Human Rights
This chapter is about one of the most important organs of the Council of Europe which defend human rights. To give you a clear view about how it works, I will start with the structure of the European Court of Human Rights, secondly it is important to know how one can apply. After that the problems will be described and finally the essential causes of workload will be mentioned. 
The European Court of Human Rights is the court where individuals, groups, organisations and countries can make a formal complaint against a member state of the Council of Europe (art. 34 ECHR, individual applications). The European Court of Human Rights is seen as the “most advanced and effective international regime for formally enforcing human rights in the world today” (Andrew, 2000, p 218). The European Convention for the protection of Human Rights and Fundamental Freedoms (ECHR), which entered into force in 1953, is where the European Court of Human Rights derives her jurisdiction from. The ECHR differs from other Human Rights instruments, such as the UN Universal Declaration on Human Rights, because its judgements effects domestic change in member states. It means that measures should be taken by the country to avoid same situations. Some examples are; new measures where introduced by the government of Turkey to prevent torture in custody, and in Latvia, Latvian language was no longer required to become a member of parliament. (Council of Europe, n.d., “multimedia”)
Structure of the Court
Section II of the convention (ECHR, Art. 19-51) contains the structure and procedure of the Court. Since 2006 the Court is divided into five sections (Annual activity report 2006, 2007, “Fifth Section”, p 1). Composition of these sections is geographically and gender balanced and takes into account the different legal systems of the contracting States (Chichester, n.d. p. 2). Each section has a committee of three judges for a period of twelve months. Besides there is a Chamber of seven members. The Grand Chamber is composed of seventeen judges, including, as ex officio members, the President, vice president and section presidents (Chichester, n.d. p. 2). The president and two vice presidents are elected by the plenary court and so are the presidents of the sections (Renucci, 2005, p 97-98). The number of judges depends on the number of contracting parties (art. 20 ECHR, number of judges), nowadays 46 members and thus 46 judges. Judges are elected by the Parliamentary Assembly (art. 22 ECHR, election of judges) and do not represent any State which is why there is not a limit to judges with the same nationality. They are impartial and independent. Judges are elected for a term of six years and may be re-elected, the terms of office shall expire when they reach the age of seventy (art. 23 ECHR, terms of office). Main tasks of the President are whilst representing the Court, directing the work and administration. The register is also an organ of the Court which is elected by the plenary court for five years and it could be re-elected.  
When and how to apply
When considering a personal and directly violation of the rights and guarantees set out in the convention (Section I, Art.. 2 – 18) and its protocols one can lodge a complain at the European Court of Human Rights. Applicator does not have to be a citizen of the contracting states. However the violation must be committed by one of the member states and it has to be done in its territory. One can not complain about a law or legislation in general. Before lodging a claim at the European Court of Human Rights all remedies that can be taken on national level have to be done first. The European Court of Human Rights mentions at its web site the following procedures: 
- first of all an application at the appropriate court

- followed by an appeal if possible

- and even a further appeal to a higher court such as the supreme court on constitutional court if there is one.
Complaints have to be written in one of the official languages, which are English and French. Cases are dealt with free of charge. Costs like lawyers’ fee or expenses for research or correspondence are on the expense of the applicator. 
When the Court admit a case the responsible Chamber or Committee may request documents from the interested parties, it can also hold a public hearing on the matter

 (Chichester, n.d. p. 2).During the procedure the Court tries to reach through negotiations a friendly settlement (art. 38 (a) ECHR). Decisions are taken by a majority vote. After the judgment parties have 3 months to refer the case to the Grand Chamber (art. 43 (1) ECHR), this is only accepted if the case raise a serious question affecting the interpretation or application of the Convention or the protocols thereto, or a serious issue of general importance (art.43 (2) ECHR). Judgments of the Grand Chamber are voted by majority and they are final and binding on the respondent state after a period of three months. The Committee of Ministers of the Council of Europe is responsible for the execution of a judgement (art. 46 (2) ECHR).  Once a judgement is made by the Court, the responsibility of executing this judgement falls to the Committee of ministers. First of all it invites the respondent state to inform it of the steps taken to pay the amounts awarded and the measures taken to abide by the judgment. 
After it has received the information, the Committee examines it closely when the measures are approved the Committee adopts a resolution (Council of Europe, n.d., “Execution of judgments of the European Court of Human Rights”, “Monitoring arrangements and means used by the Committee of Ministers” para. 1). An example mentioned on the website of the Council of Europe is the judgment made on 13 July 2000 in the case Scozzari and Giunta. The Grand Chamber summarised that the State should take general measures to prevent further violations and individual measures are obliged to remedy the effects of the violation on the applicant as follow: 
“By Article 46 of the Convention the High Contracting Parties undertook to abide by the final judgments of the Court in any case to which they were parties, execution being supervised by the Committee of Ministers. It follows, inter alia, that a judgment in which the Court finds a breach imposes on the respondent state a legal obligation not just to pay those concerned the sums awarded by way of just satisfaction, but also to choose, subject to supervision by the Committee of Ministers, the general and/or, if appropriate, individual measures to be adopted in their domestic legal order to put an end to the violation found by the Court and to redress so far as possible the effects (see, mutatis mutandis, the Papamichalopoulos and Others v. Greece (Article 50) judgment of 31 October 1995, Series A no. 330-B, pp. 58-59, § 34). Furthermore, subject to monitoring by the Committee of Ministers, the respondent state remains free to choose the means by which it will discharge its legal obligation under Article 46 of the Convention, provided that such means are compatible with the conclusions set out in the Court's judgment.” 

(Council of Europe, n.d., “Execution of judgments of the European Court of Human Rights”, “Examples of specific measures taken to abide by the judgments of the”)
2.1 Problems of the European Court of Human Rights
The first chapter describes the problems faced by the Council of Europe, which are a major setback for the functioning of the European Court of Human rights. In 2006 with 50.000 complaints a record was achieved. Nowadays the Court has a backlog of 100.000 applications. The Court is overloaded and the ability to respond is in danger. Besides it has limited resources (Zwaak and Cachia, 2004, “Human rights brief”, “The European Court of Human Rights: A Success Story?”, “Historical Background To Protocol 11 Of The Convention”, para 7). The courts budget amount for 2006 was 44,189,000 euros. This is not enough to cover Judges’ remuneration, staff salaries and operational expenditure (Council of Europe, “The budget of the court”, n.d., para 2). Member states refuse to raise their financial contribution to the Council of Europe (Swirc, 2007, “Europese Hof in grote problemen door Russische chantage”, para. 1). A reason for this refusal, given by the Dutch judge Egbert Myjer, is the fact that the member states find that the Council of Europe is about immaterial principles and with the European Union they can gain money. With the aim to have financial advantage they prefer to invest in an organisation which will bring up profit, like the European Union, instead of an organisation like the Council of Europe which can punish them for their acts. 
New member states like Turkey, Romania and the Russian federation demand a lot of work and time because of the number of complaints brought in by their inhabitants. In these countries we still see a lot of human rights violations. In a report, the Registry of the European Court of Human Rights point out that 20 per cent of the cases are against Russia, 12 per cent of the applications are about Romania and further 10 per cent are directed against Turkey (Registry of the European Court of Human Rights, p 3). Another reason of the increase in applications is the change brought in by Protocol 11 which made jurisdiction mandatory and so all citizens can apply without asking acceptance of their state. Consequence individuals of both old member states and new member states increasingly turned to the European Court of Human rights. 
Causes of workload
Previous chapters already discuss some causes of workload. We have seen that the Eastern European countries are examined frequently by the European Court of Human Rights, due to the number of complaints made by individuals. 
The budget the court gets is also a cause of the backlog. Because the court is born by the council of Europe, it does not have a separate budget until now. The Court needs more staff to be able to deal with all cases. In fact the problem is that the current budget is even not enough to cover current costs. Most of the contracting states do not want to pay more to the Council of Europe and applicators do not pay for their cases. Netherlands had in January 544 complaints against her and a third judge at the Dutch department is needed to handle the backlog. Hence the Dutch minister of justice, Ernst Hirsch Ballin, increased the grant to the Court by 50.000 euro for three years (Europa Nu, 2007, “Europese Hof loopt bijna 100.000 zaken achter”, “Extra”, para. 2). This should be a shining example for the other member states. 
Jurisdiction became mandatory with Protocol No 11 which had the effect that both citizens of new member states as citizens of the old member states turned to the court as a mass. A considerable number of cases are not terminated within the 3-year target (Zwaak and Cachia, 2004, “Human rights brief”, “The European Court of Human Rights: A Success Story?”, “Historical Background To Protocol 11 Of The Convention”, para 8). Besides many people write to Strasbourg without any legal advice or assistance, and without any knowledge of the Court’s conditions of admissibility (McKenzie, MacMahan, Clarke & O’Cinneide, 2005, p 19). Due to lack of knowledge of this people 85 per cent of incoming cases are declared inadmissible and thus not examined (McKenzie, et al, 2005, p 10). 
Until now even with Protocol No 14, which is not yet entered into force, only the functioning of the Court has been examined and changed. Is it not time to examine the whole Human Rights system? I would suggest looking at human rights on national level. I believe that measures should be made for national government, and national Human Rights organisations and protectors to avoid Human Rights violations. As we have seen in chapter two, “when and how to apply”, before lodging a complaint at the Court the individual has to take all remedies in his/her own country first. 
When national measures have been exhausted and failed in their judgments, then it is possible to complain at the Court. The Court is a last resort and because of the failure of national mechanisms and departments the workload of the Court increases. 
3. Commissioner for Human Rights
A different organ than the European Court of Human Rights is the Commissioner of Human Rights. In fact both are about protecting human rights. A significant difference is that the Commissioner examines protection of human rights at national level whereas the Court examines only the applied cases. This chapter is about the Commissioner of Human Rights and the problems and obstacles it faces. 
The Commissioner for Human Rights is an independent institution within the Council of Europe. It was an initiative of the Heads of State and government to set up this institution, mandated to promote the awareness of and respect for human right in all member states of the council of Europe. It was proposed in October 1997 and a resolution was adopted on 7 May 1999 (Council of Europe, n.d., “Commissioner for Human Rights”, “Mandate”, para. 2). The current Commissioner is Mr. Thomas Hammerberg. Article 1 sub 1 of resolution (99) 50 says: It is a non judicial institution to promote education, in awareness of and respect for human rights, as embodied in the human rights instruments  of the Council of Europe. Article 1 sub 2 of resolution (99) 50 explains that the Commissioner shall respect the competence of, and perform functions other than those fulfilled by the supervisory bodies set up under the European Convention of Human Rights of under other human rights instruments of the Council of Europe. The Commissioner shall not take individual complaints. Some terms of references given to the Commissioner are defenders of the protection of human rights as well as the development of an enabling environment for their activities (Council of Europe, 2007, “The practice of the commissioner for human rights on human rights defenders”, para. 2). Tasks of the Commissioner are include, country visits where he meets NGO representatives and Human Rights defenders to discuss the situation in the current State. Another task is dialogue with national authorities and the Commissioner may raise obstacles faced by Human rights defenders and their work (Council of Europe, 2007, “The practice of the commissioner for human rights on human rights defenders”, para. 4). 
Current problems  
As mentioned before the Commissioner works in cooperation with the national authority and human rights defenders. Because of the visits made by the Commissioner to the member states he will see situations which the European Court of Human rights would not be able to see. And so has any institution its strengths and weaknesses. It is true that the Council of Europe has made an important progress. A remarkable achievement is that the European area now is a death penalty free zone (Thomas Hammarberg, 2007, “Implementation deficit on human rights in Europe”, para. 2). In the words of the Commissioner “However there is still a gape between words and deeds, in other words an implementation deficit”. Some examples given by the Commissioner during a speech are; xenophobia and racism is a real problem in Europe, discrimination on sexual orientation and homophobia. Circumstances in some European prisons are still unacceptable and so he gives a list of examples (Thomas Hammarberg, 2007, “Implementation deficit on human rights in Europe”). 
A current and serious problem which has to be dealt with is that the independence and functioning of justice should be improved. Especially in Central an Eastern Europe the independence of judges is not fully protected (Council of Europe, 2007, “Judges must be independent and protected from both political and economic pressure”, para 1). In the article “Judges must be independent and protected from both political and economic pressure”, publicised on the Web site of the Council of Europe, the Commissioner argues that political interventions and corruption threaten the whole human rights system. Therefore the independence and integrity of the judiciary should be protected by law.
The Commissioner, Thomas Hammarberg, says that the following measures are needed: 
· Neither the government nor its administration should recruit judges and appointments should be based on objective criteria.

· Judges should not have to fear dismissal after inopportune decisions and should therefore have a security of tenure until a mandatory retirement age or expiry of a fixed term of office. 

· Judges should have appropriate remuneration.

· Distribution of cases should not be influenced by the wishes of any party and case should not be withdraws form a judge without very good reason.
· Decisions should not be the subject of any revision outside the appeals procedure.

· Training of judges on the jurisprudence of the ECHR is necessary to ensure that problems are solved at the domestic level.

· There should be sufficient judges and they need adequate support staff and equipment.

· States need to ensure safety of judges. 

That means that the Commissioner argues that the above mentioned measures should be taken in order to have an independent judicial system at national level.                                                                                                                                                                                                                                                                                       
4. Case of Russia

Russia as a member state of the CoE is frequently discussed at the moment. First of all it was admitted to became a contracting member without fully implementation of the 
pre-membership requirements (Babayev, 2006, p 9). Many complaints are applied against the Russian government, which causes a lot of work for the European Court of Human Rights. In addition it now refuses to ratify Protocol No 14. This chapter will be about the case of Russia as a member state of the CoE. 

Admission to the Council of Europe

May, 1992 was the first time that Russia, Yeltsin government, applied to join the Council of Europe. In 1993 Russia was asked to adopt a new constitution and subsequent elections to new parliamentary bodies (Jackson, 2004, p 25). Before it was really admitted Russia had to undertake two kinds of commitments. The first one is ratification of certain Council of Europe’s conventions and the second one is implementation of reforms at domestic level (Babayev, 2006, p 10). It had also to ensure the conformity between Russian law and policies and the court’s judgments (Jackson, 2004, p 23). With its admission it ratified only 46 conventions and signed 15 out of the 200 Council of Europe’s conventions (Babayev, 2006, p 10). It signed the Human Rights convention and its protocols Nos. 1, 2, 4, 7 and 11 on 
5 May 1998 and accepted also a series of specific reforms of its existing law and policy (Jackson, 2006, p 25). 
Human Rights violations in Russia are a serious problem and especially in Chechnya. First of all pre-trial detention is too long in Russia and absence of guarantees for prompt hearings for detainees in Russian law constitutes a failure to observe Art. 5 and Art. 6 of ECHR (Jackson, 2006, p 30). The first judgment concerning Russia is the Burdov case (Registrar, 2002, “Burdov v. Russia”. Burdov had suffered from extensive exposure to radioactive emissions during the emergency operation at the site of the Chernobyl nuclear disaster. After proceedings compensation was awarded but in fact he had never been paid. The Court considered a violation of Art. 1 of Protocol No.1 and Burdov would obtain compensation. Most of the first judgments made by the Court where about conditions in Russian prisons. An example here for is the Kalashnikov case. Kalashnikov was a banker who spent nearly five years in pre-trial detention waiting for trial. The Court ruled that both the conditions and length of his detention, and the length of the criminal proceedings as a whole, violated his rights (Kahn, 2004, p.6-7) The Parliament Assembly of the Council of Europe (PACE) had noted that “Russian judges and prosecutors alike take far too much recourse to pre-trial detention often even for pretty crimes”. Furthermore PACE assessment warned of distributing trends that threatened to undermine freedom of the press and an independent media (Jackson, 2006, p 30). 

Jackson, professor of political science mentions in an article “Russia and the Council of Europe” that several human rights groups argued that Russia’s admission was unwarranted and inappropriate given the extensive human rights violations in Chechnya as well as elsewhere in Russia and the absence of an effective rule of law.  Also Human Rights advocate, Sergei Kovalev, did not argue with the admission of Russia to the Council of Europe. He said “admitting Russia would not only be senseless, but immoral as long as blood was being spilled in Chechnya” (Jackson, 2006, p 25). 
Development in Russian Human Rights  
Giving assistance and consultation on legal and constitutional issues the Council of Europe attempts to promote reform of Russian law and legal culture through a range of less formal mechanisms. It constitutes an institutional mechanism with considerable potential for helping post-communist states to adopt and implement the Human Rights and its Protocols as well as the broader democratic norms on which the CoE is based (Jackson, 2004, p 24). 

Due to its accession to the Council of Europe and judgments made by the European Court of Human Rights there are some developments in Russia concerning Human Rights situations. As a part of the Court it had to adopt measures to prevent further violations. On 1st January it replaced the Soviet Code of 1960 by a new Criminal Code, new legislation restructuring prison administration and the judicial system were adopted (Jackson, 2006, p 31). The Code of Criminal Procedure is implemented on 1ste July 2002 (Filippov, 2003, “The new Russian Code of Criminal Procedure”, “The next step on the path of Russia's democratization”, para1). This Code had decreased the overall number of pre-trial detainees from 199,000 in October 2001 to 137,000 in October 2002 (Jackson, 2006, p 31). 
After three years of membership Russia abolished the death penalty. The Human Rights Commissioner visited Chechnya in from 29 February to 1ste March 2007, he concluded that he was pleased with the important progress made in the field of reconstruction of villages and cities and the revival of schools and hospitals (Commissioner for Human Rights, 2007, “Initial conclusions of the visit of the Commissioner for Human Rights in the Chechen Republic of the Russian Federation” para. 6). But still he declared “I got the impression that torture and ill-treatment are widespread in Chechnya. This undermines justice. If one is coerced into telling a lie and the court takes the deposition into account, this perverts the whole judicial system. Such practices must come to an end immediately” (Commissioner for Human Rights, 2007, “Initial conclusions of the visit of the Commissioner for Human Rights in the Chechen Republic of the Russian Federation” para.13). Russia did a lot to improve Human Rights situations but still it has not yet fulfilled all the commitments made by admission.  
5. Recommendations

Since problems by the Council of Europe are not a new issue, several institutions and organisations have done a number or recommendations which in their opinion can improve the human rights system. In this chapter I will point out views and recommendations of the Group of Wise persons.
Group of wise persons

The group of wise persons was set up in May 2005 by The Third Council of Europe Summit in Warsaw. The reason for creation of this Group of Wise Persons is mentioned in the Warsaw Declaration, in words of the Heads of State, as followed: Furthermore we are setting up a Group of wise persons to draw up a comprehensive strategy to secure the effectiveness of the system in the longer term, taking into account the initial effects of Protocol 14 and the other decisions taken in May 2004 (Council of Europe, n.d., “Warsaw Summit”, “Warsaw Declaration”, para. 8). The Heads of State asked the Group to submit a proposal considering the long-term effectiveness of the ECHR control mechanism, including the initial effects of Protocol No. 14 and the other decisions taken in May 2004 (Interim report of the Group of Wise Persons to the Committee of Ministers, 2006, “Appointment, terms of reference and work of the Group”).  The first interim report of the Group of Wise Persons was handed in during the 116th Session of the Committee of Ministers (Strasbourg, 18-19 May 2006). Based on the interim report we can conclude the following: The Group consider that the role and long-term effectiveness of the judicial control mechanism must be assessed. The enlargement of the Council of Europe contributes to stability in Europe. The Convention and the Court have become genuine pillars in the protection of Human Rights and fundamental freedoms. The Group argues that the Committee of Ministers plays an important role in monitoring the execution of judgements. They believe that in the first instance the national court has to protect Human Rights within their legal system and ensure respect for the rights safeguarded by the Convention. Since the Convention forms part of national law under the member States’ legal system, citizens must be well known with remedies available at national level. The Group of Wise persons is satisfied about Protocol No 14, but the group argues that it would not be sufficient for the Court to find any lasting solution to its problem of congestion. 
The group believes that the Court should be relieved of a large number of cases which should not “distract” it from its essential role (Committee Minister documents, 2006,”Interim report of the Group of Wise Persons to the Committee of Ministers”).  

 The following recommendations are made by the Group of Wise persons: 
· The judicial system of the convention should be given the possibility of introducing more flexibility. This should be done through an amendment thereto authorising the Committee of Ministers to carry out certain reforms relating to judicial organisation by way of unanimously adopted resolutions without an amendment to the Convention being necessary each time. The Group considers that making the convention system more flexible and capable would be effective in long term to adapt new circumstances. The Group notes, however, that this flexibility could not apply to the substantive rights set forth in the Convention and should be confined to the provisions relating to the Court’s operating procedures, and solely on the Court’s own initiative (Interim report of the Group of Wise Persons to the Committee of Ministers, 2006, “Making the system more flexible as regards the conditions for reforming it”).  


· An effective judicial filtering body is needed which might be called “Judicial Committee”. This body will be under the authority of the Court and composed of independent judges. They will decide about applications which raise admissibility issues and all cases which could be declared manifestly well-founded or manifestly ill-founded on the basis of well-established case law of the Court (de Schutter, p. 2).

· The Commissioner for Human Rights should play a more active role in the Convention’s control system. He should respond actively to the information resulting from Court decisions finding serious violations of human rights. This can be done either in co-operation with European national non-judicial bodies or alone. Flexible co-operation should be established with the Court Registry. An active network of ombudsmen should be setup. The Commissioner should extend his current co-operation with national and regional ombudsmen and national human rights institutions. An active support of the Commissioner for Human Rights could help to reduce the Courts workload. 
By considering a specific problem he can help to find a solution on national level. Extend co-ordination of activities of the various Council of Europe bodies competent in human rights matters, could act to resolve the difficulties identified to prevent further application (Interim report of the Group of Wise Persons to the Committee of Ministers, 2006, “Extension of the duties of the Commissioner for Human Rights”) 


· Under the present system a case can not apply to other States even if they are in the same situation. That means ones a judgment has been delivered against a State it may not affect the other States. The Group is therefore considering the possibility of recommending that, in this category of cases, all States Parties to the Convention should be invited to intervene before the Court. This will concern judgments of principle (Interim report of the Group of Wise Persons to the Committee of Ministers, 2006, “Judgments of principle”) 


· The Group focused particular attention on the possible improvement of the ‘pilot judgement’ procedure. The Group supports this initiative which is taken by the Court but measures should be taken to facilitate increased use of this procedure (Interim report of the Group of Wise Persons to the Committee of Ministers, 2006, “Possible strengthening of the pilot judgment procedure”). 

· Proceedings in civil, criminal and administrative cases are too long at national level. States do not have domestic procedures for redressing the damage resulting from the length of proceedings. Several countries have introduced legislative, judicial and other machinery to remedy this type of shortcoming. Going beyond Recommendation 2004 (6) of the Committee of Ministers to member States on the improvement of domestic remedies, it would be conceivable, therefore, to draft a convention text which would oblige member States to introduce domestic legal mechanisms to redress the damage resulting from excessive length of judicial proceedings or of detention pending trial. This would relieve the Court of a considerable number of cases. (Interim report of the Group of Wise Persons to the Committee of Ministers, 2006, “Improvement of domestic remedies to provide redress for violations of the reasonable time requirement”). 


· National courts have responsibility for protecting human rights by upholding the Convention within their sphere of competence. The highest courts on national level are of paramount importance for the Group. With satisfaction that the Court is maintaining and expanding its contacts with the national courts the Council of Europe should continue its activities relating to the training of national judges. In the Group’s view, it would seem appropriate to explore the desirability of enhancing, and indeed institutionalising, these links between judges It would be useful to introduce a system under which the national courts would be apply to apply to the court for consultative opinions on legal questions relating to interpretation of the Convention and the protocols thereto. The Group says that it should be restricted to supreme courts and it would always be optional in character. This innovation would foster dialogue between courts and enhance the Court’s “constitutional” role. The Court will be relieved of a significant part which could be more effectively resolved in the domestic courts (Interim report of the Group of Wise Persons to the Committee of Ministers, 2006, “Forms of co-operation between the European Court of Human Rights and national courts”). Two obvious categories are: 

- issues relating to compensation under Article 41. The Court could decide that the case is one in which there should be an award of compensation and the domestic court could decide the amount of compensation. 

- cases which are already governed by decisions of principle by the Court. 

· Council of Europe has a number of information offices which could host one or more lawyers who can provide potential applicants with information on admissibility issues. One of the causes, mentioned in chapter three of this thesis, of workload is that many people write to Strasbourg without any knowledge of the Court’s conditions of admissibility. This initiative would be a solution to this problem. These offices would bring citizens closer to the convention mechanism and save them from embarking unnecessarily or prematurely on proceedings with no prospect of success. They would be a source of information and would not play a judicial role (Interim report of the Group of Wise Persons to the Committee of Ministers, 2006, “Decentralised offices performing information and advice functions”). 

· The Group considers that national judicial and administrative institutions should be able to have an insight into the case-law of the Court in their respective language to help them to identify any judgments which might be relevant to issues under consideration in the institution concerned. Translation, publication and dissemination are a responsibility of the member States and their competent bodies. The Court decides which judgements it publishes in full. In this connection, the Group emphasises the importance of implementing Committee of Ministers Recommendation (2002) 13 and Resolution (2002) 58 of 18 December 2002, on the publication and dissemination in the member States of the text of the Convention and the case-law of the European Court of Human Rights (Interim report of the Group of Wise Persons to the Committee of Ministers, 2006, “Translation and dissemination of the Court’s case-law”). 

6. Overall conclusion

There are several findings that have resulted from the research that I performed for this final paper.

An answer to my research question, Which problems does the Council of Europe face regarding the human rights system and what does it do to solve these problems?, can be clearly formed out of the described findings.

First of all the Council of Europe face different problems regarding the Human Rights system both on national level as well as within its organisation. It became clear that protecting Human Rights is not easy.

Throughout this report you could read about the Council of Europe, its bodies, problems and developments. The CoE was founded to prevent war and to unite the European Countries. The main tasks of the CoE are defending Human Rights, promoting democracy and rule of law. It has 46 member states of whom 20 post-communist countries. As my research concern Human Rights protection the European Court of Human Rights and the Commissioner for Human Rights are discussed in this report. Protecting Human Rights in Europe has been a success which caused at the same time problems for the Council of Europe as an organisation. The main current problem the CoE face at this moment is the backlog of cases. This problem is caused mainly by the entrance of the Central and Eastern countries. Countries like Czech Republic and Hungry for example. They did not meet the entrance requirement but where admitted to become member states. The Council of Europe admitted entrance to the former soviet states in order to facilitate them to adhere to basic Human Rights standards, democratic norms and rule of law. A second problem is that the implementation of Court’s judgments is not effective enough. States should implement judgments to prevent that similar applications are brought to the Court.

The Council of Europe, due to these problems, had to make reforms to act more effectively. Protocol No. 11 entered into in 1998 and caused a drastic reorganisation. This reform was to simplify the structure and shorten the length of proceedings. Therefore the Commission of Human Rights was abolished and the European Court of Human Rights became a permanent body.  The Court became directly accessible for individuals, and individuals either form old member states as new members states turned as a mass to the Court. This reform increased the workload of the Court and hence it could not deal with all the lodged complaints. As the Court was not able anymore to act effectively there was need for ‘reforming the reform’. Protocol No. 14 adopted in 2004, but still not entered into force because Russia had not yet ratified it, is to improve Court’s productivity.  

Secondly, most of these problems which begin by the Council of Europe end up by the Court of Human Rights. The Court derives her jurisdiction from the Convention for the protection of Human Rights and Fundamental Freedoms (ECHR). This convention differs from other Human Rights instruments because it is binding. Nowadays the Court has a backlog of 100.000 cases. Reasons for this backlog are first of all the low budget it gets and the increase in number of lodged complaints. The Court needs more staff to deal with the increase of applications, but the current budget is even not enough to cover current costs, and member states do not want to grant the Council of Europe more. Former Soviet states still have a lot of Human Rights violations and their inhabitants bring a lot of complaints to the Court to get their Human Rights. 

The second body discussed in this report is the Commissioner for Human Rights. This body was set up in 1997 to promote the awareness of and respect for Human Rights in the member states. The Commissioner examines Human Rights violations at national level by visiting the contracting member states. He co-operate with national courts and organisations which protect Human Rights. The Commissioner for Human Rights considered a serious problem that the independence of judicial systems at national level should be improved. 

In my report I included the case of Russia as an example to illustrate Human Rights violations and how the Council of Europe acts to improve Human Rights situations. It is clear that since the admittance of Russia the situation in its country has improved but still it has not fulfilled all the commitments made by admission. 

Thirdly a clear view is given about how the CoE tries to solve her problems. It adopts Protocols to improve Human Rights system, and set up bodies to be able to work effective. Besides it asks for recommendations and advice about how it should improve situations. The most recent body is the Group of Wise persons which is asked to draw up a strategy for long-term effectiveness. The Group is set up in 2005. 
The conclusion is that the CoE do face problems and it tries to solve these problems as good as possible. In short, the Council of Europe, even with problems and obstacles, succeed in defending Human Rights and promoting democracy and the rule of law. 
Appendix I

Convention for the Protection of Human Rights

Convention for the Protection of Human Rights and Fundamental Freedoms as amended by Protocol No 11

Rome, 4.XI.1950

The text of the Convention had been amended according to the provisions of Protocol No. 3 (ETS No. 45), which entered into force on 21 September 1970, of Protocol No. 5 (ETS No. 55), which entered into force on 20 December 1971 and of Protocol No. 8 (ETS No. 118), which entered into force on 1 January 1990, and comprised also the text of Protocol No. 2 (ETS No. 44) which, in accordance with Article 5, paragraph 3 thereof, had been an integral part of the Convention since its entry into force on 21 September 1970. All provisions which had been amended or added by these Protocols are replaced by Protocol No. 11 (ETS No. 155), as from the date of its entry into force on 1 November 1998. As from that date, Protocol No. 9 (ETS No. 140), which entered into force on 1 October 1994, is repealed. Registry of the European Court of Human Rights September

The governments signatory hereto, being members of the Council of Europe,

· Considering the Universal Declaration of Human Rights proclaimed by the General Assembly of the United Nations on 10th December 1948;

· Considering that this Declaration aims at securing the universal and effective recognition and observance of the Rights therein declared;

· Considering that the aim of the Council of Europe is the achievement of greater unity between its members and that one of the methods by which that aim is to be pursued is the maintenance and further realisation of human rights and fundamental freedoms;

· Reaffirming their profound belief in those fundamental freedoms which are the foundation of justice and peace in the world and are best maintained on the one hand by an effective political democracy and on the other by a common understanding and observance of the human rights upon which they depend;

· Being resolved, as the governments of European countries which are like-minded and have a common heritage of political traditions, ideals, freedom and the rule of law, to take the first steps for the collective enforcement of certain of the rights stated in the Universal Declaration,

Have agreed as follows:

Article 1. Obligation to respect human rights

The High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms defined in Section I of this Convention.

SECTION I. RIGHTS AND FREEDOMS

Article 2. Right to life

1
Everyone’s right to life shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law.

2 
Deprivation of life shall not be regarded as inflicted in contravention of this article when it results from the use of force which is no more than absolutely necessary:

a)
in defence of any person from unlawful violence;

b)
 in order to effect a lawful arrest or to prevent the escape of a person lawfully d

detained;

c)
 in action lawfully taken for the purpose of quelling a riot or insurrection.

Article 3. Prohibition of torture

No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

Article 4. Prohibition of slavery and forced labour

1 
No one shall be held in slavery or servitude.

2 
No one shall be required to perform forced or compulsory labour.

3 
For the purpose of this article the term .forced or compulsory labour. shall not include:

a)
any work required to be done in the ordinary course of detention imposed according to the provisions of Article 5 of this Convention or during conditional release from such detention;

b)
any service of a military character or, in case of conscientious objectors in countries where they are recognised, service exacted instead of compulsory military service;

c)
any service exacted in case of an emergency or calamity threatening the life or well-being of the community;

d)
any work or service which forms part of normal civic obligations.

Article 5. Right to liberty and security

1
Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law:

a)
 the lawful detention of a person after conviction by a competent court;

b)
 the lawful arrest or detention of a person for non-compliance with the lawful order of a court or in order to secure the fulfilment of any obligation prescribed by law;

c)
 the lawful arrest or detention of a person effected for the purpose of bringing him before the competent legal authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary to prevent his committing an offence or fleeing after having done so;

d)
the detention of a minor by lawful order for the purpose of educational supervision or his lawful detention for the purpose of bringing him before the competent legal authority;

e)
the lawful detention of persons for the prevention of the spreading of infectious diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants;

f)
the lawful arrest or detention of a person to prevent his effecting an unauthorised entry into the country or of a person against whom action is being taken with a view to deportation or extradition.

2 
Everyone who is arrested shall be informed promptly, in a language which he understands, of the reasons for his arrest and of any charge against him.

3 
Everyone arrested or detained in accordance with the provisions of paragraph 1.c of this article shall be brought promptly before a judge or other officer authorised by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release pending trial. Release may be conditioned by guarantees to appear for trial.

4 
Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings by which the lawfulness of his detention shall be decided speedily by a court and his release ordered if the detention is not lawful.

5 
Everyone who has been the victim of arrest or detention in contravention of the provisions of this article shall have an enforceable right to compensation.

Article 6. Right to a fair trial

1 
In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice.

2 
Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law.

3 
Everyone charged with a criminal offence has the following minimum rights:

a)
to be informed promptly, in a language which he understands and in detail, of the nature and cause of the accusation against him;

b)
to have adequate time and facilities for the preparation of his defence;

c)
to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require;

d)
to examine or have examined witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him;

e)
to have the free assistance of an interpreter if he cannot understand or speak the language used in court.

Article 7. No punishment without law

1 
No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence under national or international law at the time when it was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the criminal offence was committed.

2 
This article shall not prejudice the trial and punishment of any person for any act or omission which, at the time when it was committed, was criminal according to the general principles of law recognised by civilised nations.

Article 8. Right to respect for private and family life

1 
Everyone has the right to respect for his private and family life, his home and his correspondence.

2 
There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.

Article 9. Freedom of thought, conscience and religion

1 
Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief and freedom, either alone or in community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice and observance.

2 
Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others.

Article 10. Freedom of expression

1 
Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.

2 
The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.

Article 11. Freedom of assembly and association

1 
Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of his interests.

2 
No restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others. This article shall not prevent the imposition of lawful restrictions on the exercise of these rights by members of the armed forces, of the police or of the administration of the State.

Article 12. Right to marry

Men and women of marriageable age have the right to marry and to found a family, according to the national laws governing the exercise of this right.

Article 13. Right to an effective remedy

Everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective remedy before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity.

Article 14. Prohibition of discrimination

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.

Article 15. Derogation in time of emergency

1 
In time of war or other public emergency threatening the life of the nation any High Contracting Party may take measures derogating from its obligations under this Convention to the extent strictly required by the exigencies of the situation, provided that such measures are not inconsistent with its other obligations under international law.

2 
No derogation from Article 2, except in respect of deaths resulting from lawful acts of war, or from Articles 3, 4 (paragraph 1) and 7 shall be made under this provision.

3 
Any High Contracting Party availing itself of this right of derogation shall keep the Secretary General of the Council of Europe fully informed of the measures which it has taken and the reasons therefore. It shall also inform the Secretary General of the Council of Europe when such measures have ceased to operate and the provisions of the Convention are again being fully executed.

Article 16. Restrictions on political activity of aliens

Nothing in Articles 10, 11 and 14 shall be regarded as preventing the High Contracting Parties from imposing restrictions on the political activity of aliens.

Article 17. Prohibition of abuse of rights

Nothing in this Convention may be interpreted as implying for any State, group or person any right to engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms set forth herein or at their limitation to a greater extent than is provided for in the Convention.

Article 18. Limitation on use of restrictions on rights

The restrictions permitted under this Convention to the said rights and freedoms shall not be applied for any purpose other than those for which they have been prescribed.

SECTION II. EUROPEAN COURT OF HUMAN RIGHTS

Article 19. Establishment of the Court

To ensure the observance of the engagements undertaken by the High Contracting Parties in the Convention and the Protocols thereto, there shall be set up a European Court of Human Rights, hereinafter referred to as «the Court». It shall function on a permanent basis.

Article 20. Number of judges

The Court shall consist of a number of judges equal to that of the High Contracting Parties.

Article 21. Criteria for office

1 
The judges shall be of high moral character and must either possess the qualifications required for appointment to high judicial office or be jurisconsults of recognised competence.

2 
The judges shall sit on the Court in their individual capacity.

3
During their term of office the judges shall not engage in any activity which is incompatible with their independence, impartiality or with the demands of a full-time office; all questions arising from the application of this paragraph shall be decided by the Court.

Article 22. Election of judges

1 
The judges shall be elected by the Parliamentary Assembly with respect to each High Contracting Party by a majority of votes cast from a list of three candidates nominated by the High Contracting Party. 

2 
The same procedure shall be followed to complete the Court in the event of the accession of new High Contracting Parties and in filling casual vacancies.

Article 23. Terms of office

1 
The judges shall be elected for a period of six years. They may be re-elected. However, the terms of office of one-half of the judges elected at the first election shall expire at the end of three years. 

2 
The judges whose terms of office are to expire at the end of the initial period of three years shall be chosen by lot by the Secretary General of the Council of Europe immediately after their election.

3 
In order to ensure that, as far as possible, the terms of office of one-half of the judges are renewed every three years, the Parliamentary Assembly may decide, before proceeding to any subsequent election, that the term or terms of office of one or more judges to be elected shall be for a period other than six years but not more than nine and not less than three years.

4 
In cases where more than one term of office is involved and where the Parliamentary Assembly applies the preceding paragraph, the allocation of the terms of office shall be effected by a drawing of lots by the Secretary General of the Council of Europe immediately after the election.

5 
A judge elected to replace a judge whose term of office has not expired shall hold office for the remainder of his predecessor’s term.

6 
The terms of office of judges shall expire when they reach the age of 70.

7 
The judges shall hold office until replaced. They shall, however, continue to deal with such cases as they already have under consideration.

Article 24. Dismissal

No judge may be dismissed from his office unless the other judges decide by a majority of two-thirds that he has ceased to fulfil the required conditions.

Article 25. Registry and legal secretaries

The Court shall have a registry, the functions and organisation of which shall be laid down in the rules of the Court. The Court shall be assisted by legal secretaries.

Article 26. Plenary Court

The plenary Court shall:

a)
elect its President and one or two Vice-Presidents for a period of three years; they may be re-elected;

b)
set up Chambers, constituted for a fixed period of time;

c)
elect the Presidents of the Chambers of the Court; they may be re-elected;

d)
adopt the rules of the Court, and

e)
elect the Registrar and one or more Deputy Registrars.

Article 27. Committees, Chambers and Grand Chamber

1
To consider cases brought before it, the Court shall sit in committees of three judges, in Chambers of seven judges and in a Grand Chamber of seventeen judges. The Court’s Chambers shall set up committees for a fixed period of time.

2
There shall sit as an ex officio member of the Chamber and the Grand Chamber the judge elected in respect of the State Party concerned or, if there is none or if he is unable to sit, a person of its choice who shall sit in the capacity of judge.

3
The Grand Chamber shall also include the President of the Court, the Vice-Presidents, the Presidents of the Chambers and other judges chosen in accordance with the rules of the Court. When a case is referred to the Grand Chamber under Article 43, no judge from the Chamber which rendered the judgment shall sit in the Grand Chamber, with the exception of the President of the Chamber and the judge who sat in respect of the State Party concerned.

Article 28. Declarations of inadmissibility by committees

A committee may, by a unanimous vote, declare inadmissible or strike out of its list of cases an application submitted under Article 34 where such a decision can be taken without further examination. The decision shall be final.

Article 29. Decisions by Chambers on admissibility and merits

1
If no decision is taken under Article 28, a Chamber shall decide on the admissibility and merits of individual applications submitted under Article 34.

2 
A Chamber shall decide on the admissibility and merits of inter-State applications submitted under Article 33.

3 
The decision on admissibility shall be taken separately unless the Court, in exceptional cases, decides otherwise.

Article 30. Relinquishment of jurisdiction to the Grand Chamber

Where a case pending before a Chamber raises a serious question affecting the interpretation of the Convention or the protocols thereto, or where the resolution of a question before the Chamber might have a result inconsistent with a judgment previously delivered by the Court, the Chamber may, at any time before it has rendered its judgment, relinquish jurisdiction in favour of the Grand Chamber, unless one of the parties to the case objects.

Article 31. Powers of the Grand Chamber

The Grand Chamber shall a determine applications submitted either under Article 33 or Article 34 when a Chamber has relinquished jurisdiction under Article 30 or when the case has been referred to it under Article 43; and b consider requests for advisory opinions submitted under Article 47.

Article 32. Jurisdiction of the Court

1 
The jurisdiction of the Court shall extend to all matters concerning the interpretation and application of the Convention and the protocols thereto which are referred to it as provided in Articles 33, 34 and 47. 

2 
In the event of dispute as to whether the Court has jurisdiction, the Court shall decide.

Article 33. Inter-State cases

Any High Contracting Party may refer to the Court any alleged breach of the provisions of the Convention and the protocols thereto by another High Contracting Party.

Article 34. Individual applications

The Court may receive applications from any person, non-governmental organisation or group of individuals claiming to be the victim of a violation by one of the High Contracting Parties of the rights set forth in the Convention or the protocols thereto. The High Contracting Parties

undertake not to hinder in any way the effective exercise of this right.

Article 35. Admissibility criteria

1 
The Court may only deal with the matter after all domestic remedies have been exhausted, according to the generally recognised rules of international law, and within a period of six months from the date on which the final decision was taken.

2 
The Court shall not deal with any application submitted under Article 34 that

a)
is anonymous; or

b)
is substantially the same as a matter that has already been examined by the Court or has already been submitted to another procedure of international investigation or settlement and contains no relevant new information.

3 
The Court shall declare inadmissible any individual application submitted under Article 34 which it considers incompatible with the provisions of the Convention or the protocols thereto, manifestly ill-founded, or an abuse of the right of application.

4 
The Court shall reject any application which it considers inadmissible under this Article. It may do so at any stage of the proceedings.

Article 36 . Third party intervention

1 
In all cases before a Chamber or the Grand Chamber, a High Contracting Party one of whose nationals is an applicant shall have the right to submit written comments and to take part in hearings. 

2 
The President of the Court may, in the interest of the proper administration of justice, invite any High Contracting Party which is not a party to the proceedings or any person concerned who is not the applicant to submit written comments or take part in hearings.

Article 37 . Striking out applications

1 
The Court may at any stage of the proceedings decide to strike an application out of its list of cases where the circumstances lead to the conclusion that 

a)
the applicant does not intend to pursue his application; or

b)
the matter has been resolved; or

c)
for any other reason established by the Court, it is no longer justified to continue the examination of the application. However, the Court shall continue the examination of the application if respect for human rights as defined in the Convention and the protocols thereto so requires.

2 
The Court may decide to restore an application to its list of cases if it considers that the circumstances justify such a course. 

Article 38 . Examination of the case and friendly settlement proceedings

1 
If the Court declares the application admissible, it shall:

a)
 pursue the examination of the case, together with the representatives of the parties, and if need be, undertake an investigation, for the effective conduct of which the States concerned shall furnish all necessary facilities; 

b)
place itself at the disposal of the parties concerned with a view to securing a friendly settlement of the matter on the basis of respect for human rights as defined in the Convention and the protocols thereto.

2 
Proceedings conducted under paragraph 1.b shall be confidential.

Article 39 . Finding of a friendly settlement

If a friendly settlement is effected, the Court shall strike the case out of its list by means of a decision which shall be confined to a brief statement of the facts and of the solution reached.

Article 40 . Public hearings and access to documents

1 
Hearings shall be in public unless the Court in exceptional circumstances decides otherwise.

2 
Documents deposited with the Registrar shall be accessible to the public unless the President of the Court decides otherwise.

Article 41 . Just satisfaction

If the Court finds that there has been a violation of the Convention or the protocols thereto, and if the internal law of the High Contracting Party concerned allows only partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the injured party.

Article 42 . Judgments of Chambers

Judgments of Chambers shall become final in accordance with the provisions of Article 44, paragraph 2.

Article 43 . Referral to the Grand Chamber

1 
Within a period of three months from the date of the judgment of the Chamber, any party to the case may, in exceptional cases, request that the case be referred to the Grand Chamber.

2 
A panel of five judges of the Grand Chamber shall accept the request if the case raises a serious question affecting the interpretation or application of the Convention or the protocols thereto, or a serious issue of general importance.

3 
If the panel accepts the request, the Grand Chamber shall decide the case by means of a judgment.

Article 44 . Final judgments

1 
The judgment of the Grand Chamber shall be final.

2 
The judgment of a Chamber shall become final 

a)
when the parties declare that they will not request that the case be referred to the Grand Chamber; or

b) 
three months after the date of the judgment, if reference of the case to the Grand Chamber has not been requested; or

c) 
when the panel of the Grand Chamber rejects the request to refer under Article 43.

3 
The final judgment shall be published.

Article 45 . Reasons for judgments and decisions

1 
Reasons shall be given for judgments as well as for decisions declaring applications admissible or inadmissible.

2 
If a judgment does not represent, in whole or in part, the unanimous opinion of the judges, any judge shall be entitled to deliver a separate opinion.

Article 46 . Binding force and execution of judgments

1 
The High Contracting Parties undertake to abide by the final judgment of the Court in any case to which they are parties.

2 
The final judgment of the Court shall be transmitted to the Committee of Ministers, which shall supervise its execution.

Article 47 . Advisory opinions

1 
The Court may, at the request of the Committee of Ministers, give advisory opinions on legal questions concerning the interpretation of the Convention and the protocols thereto.

2 
Such opinions shall not deal with any question relating to the content or scope of the rights or freedoms defined in Section I of the Convention and the protocols thereto, or with any other question which the Court or the Committee of Ministers might have to consider in consequence of any such proceedings as could be instituted in accordance with the Convention.

3 
Decisions of the Committee of Ministers to request an advisory opinion of the Court shall require a majority vote of the representatives entitled to sit on the Committee.

Article 48 . Advisory jurisdiction of the Court

The Court shall decide whether a request for an advisory opinion submitted by the Committee of Ministers is within its competence as defined in Article 47.

Article 49 . Reasons for advisory opinions

1 
Reasons shall be given for advisory opinions of the Court.

2 
If the advisory opinion does not represent, in whole or in part, the unanimous opinion of the judges, any judge shall be entitled to deliver a separate opinion.

3 
Advisory opinions of the Court shall be communicated to the Committee of Ministers.

Article 50 . Expenditure on the Court

The expenditure on the Court shall be borne by the Council of Europe.

Article 51 . Privileges and immunities of judges

The judges shall be entitled, during the exercise of their functions, to the privileges and immunities provided for in Article 40 of the Statute of the Council of Europe and in the agreements made thereunder.

SECTION III . MISCELLANEOUS PROVISIONS

Article 52 . Inquiries by the Secretary General

On receipt of a request from the Secretary General of the Council of Europe any High Contracting Party shall furnish an explanation of the manner in which its internal law ensures the effective implementation of any of the provisions of the Convention.

Article 53 . Safeguard for existing human rights

Nothing in this Convention shall be construed as limiting or derogating from any of the human rights and fundamental freedoms which may be ensured under the laws of any High Contracting Party or under any other agreement to which it is a Party.

Article 54 . Powers of the Committee of Ministers

Nothing in this Convention shall prejudice the powers conferred on the Committee of Ministers by the Statute of the Council of Europe.

Article 55 . Exclusion of other means of dispute settlement

The High Contracting Parties agree that, except by special agreement, they will not avail themselves of treaties, conventions or declarations in force between them for the purpose of submitting, by way of petition, a dispute arising out of the interpretation or application of this Convention to a means of settlement other than those provided for in this Convention.

Article 56 . Territorial application

1 
Any State may at the time of its ratification or at any time thereafter declare by notification addressed to the Secretary General of the Council of Europe that the present Convention shall, subject to paragraph 4 of this Article, extend to all or any of the territories for whose international relations it is responsible.

2 
The Convention shall extend to the territory or territories named in the notification as from the thirtieth day after the receipt of this notification by the Secretary General of the Council of Europe.

3 
The provisions of this Convention shall be applied in such territories with due regard, however, to local requirements. 

4 
Any State which has made a declaration in accordance with paragraph 1 of this article may at any time thereafter declare on behalf of one or more of the territories to which the declaration relates that it accepts the competence of the Court to receive applications from individuals, non-governmental organisations or groups of individuals as provided by Article 34 of the Convention.

Article 57 . Reservations

1 
Any State may, when signing this Convention or when depositing its instrument of ratification, make a reservation in respect of any particular provision of the Convention to the extent that any law then in force in its territory is not in conformity with the provision. Reservations of a general character shall not be permitted under this article.

2 
Any reservation made under this article shall contain a brief statement of the law concerned.

Article 58 . Denunciation

1 
A High Contracting Party may denounce the present Convention only after the expiry of five years from the date on which it became a party to it and after six months’ notice contained in a notification addressed to the Secretary General of the Council of Europe, who shall inform the other High Contracting Parties.

2 
Such a denunciation shall not have the effect of releasing the High Contracting Party concerned from its obligations under this Convention in respect of any act which, being capable of constituting a violation of such obligations, may have been performed by it before the date at which the denunciation became effective.

3 
Any High Contracting Party which shall cease to be a member of the Council of Europe shall cease to be a Party to this Convention under the same conditions.

4 
The Convention may be denounced in accordance with the provisions of the preceding paragraphs in respect of any territory to which it has been declared to extend under the terms of Article 56.

Article 59 . Signature and ratification

1 
This Convention shall be open to the signature of the members of the Council of Europe. It shall be ratified. Ratifications shall be deposited with the Secretary General of the Council of Europe.

2 
The present Convention shall come into force after the deposit of ten instruments of ratification.

3 
As regards any signatory ratifying subsequently, the Convention shall come into force at the date of the deposit of its instrument of ratification. 

4 
The Secretary General of the Council of Europe shall notify all the members of the Council of Europe of the entry into force of the Convention, the names of the High Contracting Parties who have ratified it, and the deposit of all instruments of ratification which may be effected subsequently. Done at Rome this 4th day of November 1950, in English and French, both texts being equally authentic, in a single copy which shall remain deposited in the archives of the Council of Europe. The Secretary General shall transmit certified copies to each of the signatories.
Appendix II
Protocol No 11
Article 1

The existing text of Sections II to IV of the Convention (Articles 19 to 56) and Protocol No. 2 conferring upon the European Court of Human Rights competence to give advisory opinions shall be replaced by the following Section II of the Convention (Articles 19 to 51): 

"Section II – European Court of Human Rights

Article 19 – Establishment of the Court

To ensure the observance of the engagements undertaken by the High Contracting Parties in the Convention and the protocols thereto, there shall be set up a European Court of Human Rights, hereinafter referred to as "the Court". It shall function on a permanent basis.

Article 20 – Number of judges

The Court shall consist of a number of judges equal to that of the High Contracting Parties. 

Article 21 – Criteria for office

1. The judges shall be of high moral character and must either possess the qualifications required for appointment to high judicial office or be jurisconsults of recognised competence. 

2. The judges shall sit on the Court in their individual capacity. 

3. During their term of office the judges shall not engage in any activity which is incompatible with their independence, impartiality or with the demands of a full-time office; all questions arising from the application of this paragraph shall be decided by the Court. 

Article 22 – Election of judges

1. The judges shall be elected by the Parliamentary Assembly with respect to each High Contracting Party by a majority of votes cast from a list of three candidates nominated by the High Contracting Party. 

2. The same procedure shall be followed to complete the Court in the event of the accession of new High Contracting Parties and in filling casual vacancies. 

Article 23 – Terms of office

1. The judges shall be elected for a period of six years. They may be re-elected. However, the terms of office of one-half of the judges elected at the first election shall expire at the end of three years. 

2. The judges whose terms of office are to expire at the end of the initial period of three years shall be chosen by lot by the Secretary General of the Council of Europe immediately after their election. 

3. In order to ensure that, as far as possible, the terms of office of one-half of the judges are renewed every three years, the Parliamentary Assembly may decide, before proceeding to any subsequent election, that the term or terms of office of one or more judges to be elected shall be for a period other than six years but not more than nine and not less than three years. 

4. In cases where more than one term of office is involved and where the Parliamentary Assembly applies the preceding paragraph, the allocation of the terms of office shall be effected by a drawing of lots by the Secretary General of the Council of Europe immediately after the election. 

5. A judge elected to replace a judge whose term of office has not expired shall hold office for the remainder of his predecessor’s term. 

6. The terms of office of judges shall expire when they reach the age of 70. 

7. The judges shall hold office until replaced. They shall, however, continue to deal with such cases as they already have under consideration. 

Article 24 – Dismissal

No judge may be dismissed from his office unless the other judges decide by a majority of two-thirds that he has ceased to fulfil the required conditions.

Article 25 – Registry and legal secretaries
The Court shall have a registry, the functions and organisation of which shall be laid down in the rules of the Court. The Court shall be assisted by legal secretaries.

Article 26 – Plenary Court
The plenary Court shall:

A. elect its President and one or two Vice-Presidents for a period of three years; they
may be re-elected; 

B. set up Chambers, constituted for a fixed period of time; 

C. elect the Presidents of the Chambers of the Court; they may be re-elected; 

D. adopt the rules of the Court; and 

E. elect the Registrar and one or more Deputy Registrars. 

Article 27 – Committees, Chambers and Grand Chamber

1. To consider cases brought before it, the Court shall sit in committees of three judges, in Chambers of seven judges and in a Grand Chamber of seventeen judges. The Court’s Chambers shall set up committees for a fixed period of time. 

2. There shall sit as an ex officio member of the Chamber and the Grand Chamber the judge elected in respect of the State Party concerned or, if there is none or if he is unable to sit, a person of its choice who shall sit in the capacity of judge. 

3. The Grand Chamber shall also include the President of the Court, the Vice-Presidents, the Presidents of the Chambers and other judges chosen in accordance with the rules of the Court. When a case is referred to the Grand Chamber under Article 43, no judge from the Chamber which rendered the judgment shall sit in the Grand Chamber, with the exception of the President of the Chamber and the judge who sat in respect of the State Party concerned. 

Article 28 – Declarations of inadmissibility by committees

A committee may, by a unanimous vote, declare inadmissible or strike out of its list of cases an individual application submitted under Article 34 where such a decision can be taken without further examination. The decision shall be final.

Article 29 – Decisions by Chambers on admissibility and merits
1. If no decision is taken under Article 28, a Chamber shall decide on the admissibility and merits of individual applications submitted under Article 34. 

2. A Chamber shall decide on the admissibility and merits of inter-State applications submitted under Article 33. 

3. The decision on admissibility shall be taken separately unless the Court, in exceptional cases, decides otherwise. 

Article 30 – Relinquishment of jurisdiction to the Grand Chamber

Where a case pending before a Chamber raises a serious question affecting the interpretation of the Convention or the protocols thereto, or where the resolution of a question before the Chamber might have a result inconsistent with a judgment previously delivered by the Court, the Chamber may, at any time before it has rendered its judgment, relinquish jurisdiction in favour of the Grand Chamber, unless one of the parties to the case objects.

Article 31 – Powers of the Grand Chamber

The Grand Chamber shall:

A. determine applications submitted either under Article 33 or Article 34 when a Chamber has relinquished jurisdiction under Article 30 or when the case has been referred to it under Article 43; and 

B. consider requests for advisory opinions submitted under Article 47. 

Article 32 – Jurisdiction of the Court

1. The jurisdiction of the Court shall extend to all matters concerning the interpretation and application of the Convention and the protocols thereto which are referred to it as provided in Articles 33, 34 and 47. 

2. In the event of dispute as to whether the Court has jurisdiction, the Court shall decide. 

Article 33 – Inter-State cases

Any High Contracting Party may refer to the Court any alleged breach of the provisions of the Convention and the protocols thereto by another High Contracting Party. 

Article 34 – Individual applications
The Court may receive applications from any person, non-governmental organisation or group of individuals claiming to be the victim of a violation by one of the High Contracting Parties of the rights set forth in the Convention or the protocols thereto. The High Contracting Parties undertake not to hinder in any way the effective exercise of this right.

Article 35 – Admissibility criteria

1. The Court may only deal with the matter after all domestic remedies have been exhausted, according to the generally recognised rules of international law, and within a period of six months from the date on which the final decision was taken.
2. The Court shall not deal with any individual application submitted under Article 34 that: 

A. is anonymous; or 
B. is substantially the same as a matter that has already been examined by the Court or has already been submitted to another procedure of international investigation or settlement and contains no relevant new information. 
3. The Court shall declare inadmissible any individual application submitted under Article 34 which it considers incompatible with the provisions of the Convention or the protocols thereto, manifestly ill-founded, or an abuse of the right of application. 

4. The Court shall reject any application which it considers inadmissible under this Article. It may do so at any stage of the proceedings. 

Article 36 – Third-party intervention

1. In all cases before a Chamber or the Grand Chamber, a High Contracting Party one of whose nationals is an applicant shall have the right to submit written comments and to take part in hearings. 

2. The President of the Court may, in the interest of the proper administration of justice, invite any High Contracting Party which is not a party to the proceedings or any person concerned who is not the applicant to submit written comments or take part in hearings. 

Article 37 – Striking out applications

1. The Court may at any stage of the proceedings decide to strike an application out of its list of cases where the circumstances lead to the conclusion that: 

A. the applicant does not intend to pursue his application; or 
B. the matter has been resolved; or 
C. for any other reason established by the Court, it is no longer justified to continue the examination of the application. 

However, the Court shall continue the examination of the application if respect for human rights as defined in the Convention and the protocols thereto so requires. 

2. The Court may decide to restore an application to its list of cases if it considers that the circumstances justify such a course. 

Article 38 – Examination of the case and friendly settlement proceedings

1. If the Court declares the application admissible, it shall: 

A. pursue the examination of the case, together with the representatives of the parties, and if need be, undertake an investigation, for the effective conduct of which the States concerned shall furnish all necessary facilities; 
B. place itself at the disposal of the parties concerned with a view to securing a friendly settlement of the matter on the basis of respect for human rights as defined in the Convention and the protocols thereto. 

2. Proceedings conducted under paragraph 1.b shall be confidential. 

Article 39 – Finding of a friendly settlement
If a friendly settlement is effected, the Court shall strike the case out of its list by means of a decision which shall be confined to a brief statement of the facts and of the solution reached.
Article 40 – Public hearings and access to documents

1. Hearings shall be public unless the Court in exceptional circumstances decides otherwise. 

2. Documents deposited with the Registrar shall be accessible to the public unless the President of the Court decides otherwise. 

Article 41 – Just satisfaction

If the Court finds that there has been a violation of the Convention or the protocols thereto, and if the internal law of the High Contracting Party concerned allows only partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the injured party.

Article 42 – Judgments of Chambers

Judgments of Chambers shall become final in accordance with the provisions of Article 44, paragraph 2.

Article 43 – Referral to the Grand Chamber

1. Within a period of three months from the date of the judgment of the Chamber, any party to the case may, in exceptional cases, request that the case be referred to the Grand Chamber. 

2. A panel of five judges of the Grand Chamber shall accept the request if the case raises a serious question affecting the interpretation or application of the Convention or the protocols thereto, or a serious issue of general importance. 

3. If the panel accepts the request, the Grand Chamber shall decide the case by means of a judgment. 

Article 44 – Final judgments

1. The judgment of the Grand Chamber shall be final. 

2. The judgment of a Chamber shall become final: 

A. when the parties declare that they will not request that the case be referred to the Grand Chamber; or
B. three months after the date of the judgment, if reference of the case to the Grand Chamber has not been requested; or 
C. when the panel of the Grand Chamber rejects the request to refer under Article 43. 

2. The final judgment shall be published. 

Article 45 – Reasons for judgments and decisions

1. Reasons shall be given for judgments as well as for decisions declaring applications admissible or inadmissible. 

2. If a judgment does not represent, in whole or in part, the unanimous opinion of the judges, any judge shall be entitled to deliver a separate opinion. 

Article 46 – Binding force and execution of judgments

1. The High Contracting Parties undertake to abide by the final judgment of the Court in any case to which they are parties. 

2. The final judgment of the Court shall be transmitted to the Committee of Ministers, which shall supervise its execution. 

Article 47 – Advisory opinions

1. The Court may, at the request of the Committee of Ministers, give advisory opinions on legal questions concerning the interpretation of the Convention and the protocols thereto. 

2. Such opinions shall not deal with any question relating to the content or scope of the rights or freedoms defined in Section I of the Convention and the protocols thereto, or with any other question which the Court or the Committee of Ministers might have to consider in consequence of any such proceedings as could be instituted in accordance with the Convention. 

3. Decisions of the Committee of Ministers to request an advisory opinion of the Court shall require a majority vote of the representatives entitled to sit on the Committee. 

Article 48 – Advisory jurisdiction of the Court

The Court shall decide whether a request for an advisory opinion submitted by the Committee of Ministers is within its competence as defined in Article 47.

Article 49 – Reasons for advisory opinions
1. Reasons shall be given for advisory opinions of the Court. 

2. If the advisory opinion does not represent, in whole or in part, the unanimous opinion of the judges, any judge shall be entitled to deliver a separate opinion. 

3. Advisory opinions of the Court shall be communicated to the Committee of Ministers. 

Article 50 – Expenditure on the Court

The expenditure on the Court shall be borne by the Council of Europe.

Article 51 – Privileges and immunities of judges
The judges shall be entitled, during the exercise of their functions, to the privileges and immunities provided for in Article 40 of the Statute of the Council of Europe and in the agreements made thereunder."

Article 2

1. Section V of the Convention shall become Section III of the Convention; Article 57 of the Convention shall become Article 52 of the Convention; Articles 58 and 59 of the Convention shall be deleted, and Articles 60 to 66 of the Convention shall become Articles 53 to 59 of the Convention respectively. 

2. Section I of the Convention shall be entitled "Rights and freedoms" and new Section III of the Convention shall be entitled "Miscellaneous provisions". Articles 1 to 18 and new Articles 52 to 59 of the Convention shall be provided with headings, as listed in the appendix to this Protocol. 

3. In new Article 56, in paragraph 1, the words ", subject to paragraph 4 of this Article," shall be inserted after the word "shall"; in paragraph 4, the words "Commission to receive petitions" and "in accordance with Article 25 of the present Convention" shall be replaced by the words "Court to receive applications" and "as provided in Article 34 of the Convention" respectively. In new Article 58, paragraph 4, the words "Article 63" shall be replaced by the words "Article 56". 

4. The Protocol to the Convention shall be amended as follows: 


A. the Articles shall be provided with the headings listed in the appendix to the present Protocol; and 

B. in Article 4, last sentence, the words "of Article 63" shall be replaced by the words "of Article 56". 

5. Protocol No. 4 shall be amended as follows: 

A. the Articles shall be provided with the headings listed in the appendix to the present Protocol; 
B. in Article 5, paragraph 3, the words "of Article 63" shall be replaced by the words "of Article 56"; a new paragraph 5 shall be added, which shall read:
"Any State which has made a declaration in accordance with paragraph 1 or 2 of this Article may at any time thereafter declare on behalf of one or more of the territories to which the declaration relates that it accepts the competence of the Court to receive applications from individuals, non-governmental organisations or groups of individuals as provided in Article 34 of the Convention in respect of all or any of Articles 1 to 4 of this Protocol."; and 
C. paragraph 2 of Article 6 shall be deleted. 

6. Protocol No. 6 shall be amended as follows: 

A. the Articles shall be provided with the headings listed in the appendix to the present Protocol; and 
B. in Article 4 the words "under Article 64" shall be replaced by the words "under Article 57". 

7. Protocol No. 7 shall be amended as follows: 

A. the Articles shall be provided with the headings listed in the appendix to the present Protocol; 
B. in Article 6, paragraph 4, the words "of Article 63" shall be replaced by the words "of Article 56"; a new paragraph 6 shall be added, which shall read:
"Any State which has made a declaration in accordance with paragraph 1 or 2 of this Article may at any time thereafter declare on behalf of one or more of the territories to which the declaration relates that it accepts the competence of the Court to receive applications from individuals, non-governmental organisations or groups of individuals as provided in Article 34 of the Convention in respect of Articles 1 to 5 of this Protocol."; and
C. paragraph 2 of Article 7 shall be deleted. 

8. Protocol No. 9 shall be repealed. 

Article 3

1. This Protocol shall be open for signature by member States of the Council of Europe signatories to the Convention, which may express their consent to be bound by: 
A. signature without reservation as to ratification, acceptance or approval; or
B. signature subject to ratification, acceptance or approval, followed by ratification, acceptance or approval. 

2. The instruments of ratification, acceptance or approval shall be deposited with the Secretary General of the Council of Europe. 

Article 4

This Protocol shall enter into force on the first day of the month following the expiration of a period of one year after the date on which all Parties to the Convention have expressed their consent to be bound by the Protocol in accordance with the provisions of Article 3. The election of new judges may take place, and any further necessary steps may be taken to establish the new Court, in accordance with the provisions of this Protocol from the date on which all Parties to the Convention have expressed their consent to be bound by the Protocol. 

Article 5

1. Without prejudice to the provisions in paragraphs 3 and 4 below, the terms of office of the judges, members of the Commission, Registrar and Deputy Registrar shall expire at the date of entry into force of this Protocol. 

2. Applications pending before the Commission which have not been declared admissible at the date of the entry into force of this Protocol shall be examined by the Court in accordance with the provisions of this Protocol. 

3. Applications which have been declared admissible at the date of entry into force of this Protocol shall continue to be dealt with by members of the Commission within a period of one year thereafter. Any applications the examination of which has not been completed within the aforesaid period shall be transmitted to the Court which shall examine them as admissible cases in accordance with the provisions of this Protocol. 

4. With respect to applications in which the Commission, after the entry into force of this Protocol, has adopted a report in accordance with former Article 31 of the Convention, the report shall be transmitted to the parties, who shall not be at liberty to publish it. In accordance with the provisions applicable prior to the entry into force of this Protocol, a case may be referred to the Court. The panel of the Grand Chamber shall determine whether one of the Chambers or the Grand Chamber shall decide the case. If the case is decided by a Chamber, the decision of the Chamber shall be final. Cases not referred to the Court shall be dealt with by the Committee of Ministers acting in accordance with the provisions of former Article 32 of the Convention. 

5. Cases pending before the Court which have not been decided at the date of entry into force of this Protocol shall be transmitted to the Grand Chamber of the Court, which shall examine them in accordance with the provisions of this Protocol. 

6. Cases pending before the Committee of Ministers which have not been decided under former Article 32 of the Convention at the date of entry into force of this Protocol shall be completed by the Committee of Ministers acting in accordance with that Article. 

Article 6

Where a High Contracting Party had made a declaration recognising the competence of the Commission or the jurisdiction of the Court under former Article 25 or 46 of the Convention with respect to matters arising after or based on facts occurring subsequent to any such declaration, this limitation shall remain valid for the jurisdiction of the Court under this Protocol.

Article 7

The Secretary General of the Council of Europe shall notify the member States of the Council of:

a. any signature; 

b. the deposit of any instrument of ratification, acceptance or approval; 

c. the date of entry into force of this Protocol or of any of its provisions in accordance with Article 4; and 

d. any other act, notification or communication relating to this Protocol. 

In witness whereof, the undersigned, being duly authorised thereto, have signed this Protocol.

Done at Strasbourg, this 11th day of May 1994, in English and French, both texts being equally authentic, in a single copy which shall be deposited in the archives of the Council of Europe. The Secretary General of the Council of Europe shall transmit certified copies to each member State of the Council of Europe.

Appendix III
Protocol No 14
Preamble

The member States of the Council of Europe, signatories to this Protocol to the Convention for the Protection of Human Rights and Fundamental Freedoms, signed at Rome on 4 November 1950 (hereinafter referred to as “the Convention”),

Having regard to Resolution No. 1 and the Declaration adopted at the European Ministerial Conference on Human Rights, held in Rome on 3 and 4 November 2000;

Having regard to the Declarations adopted by the Committee of Ministers on 8 November 2001, 7 November 2002 and 15 May 2003, at their 109th, 111th and 112th Sessions, respectively;

Having regard to Opinion No. 251 (2004) adopted by the Parliamentary Assembly of the Council of Europe on 28 April 2004;

Considering the urgent need to amend certain provisions of the Convention in order to maintain and improve the efficiency of the control system for the long term, mainly in the light of the continuing increase in the workload of the European Court of Human Rights and the Committee of Ministers of the Council of Europe;

Considering, in particular, the need to ensure that the Court can continue to play its pre-eminent role in protecting human rights in Europe,

Have agreed as follows:

Article 1

Paragraph 2 of Article 22 of the Convention shall be deleted.

Article 2

Article 23 of the Convention shall be amended to read as follows:

“Article 23 – Terms of office and dismissal

1. The judges shall be elected for a period of nine years. They may not be re-elected.

2. The terms of office of judges shall expire when they reach the age of 70.

3. The judges shall hold office until replaced. They shall, however, continue to deal with such cases as they already have under consideration.

4. No judge may be dismissed from office unless the other judges decide by a majority of two-thirds that that judge has ceased to fulfil the required conditions.”

Article 3

Article 24 of the Convention shall be deleted.
Article 4
Article 25 of the Convention shall become Article 24 and its text shall be amended to read as follows:

“Article 24 – Registry and rapporteurs

1. The Court shall have a registry, the functions and organisation of which shall be laid down in the rules of the Court.

2. When sitting in a single-judge formation, the Court shall be assisted by rapporteurs who shall function under the authority of the President of the Court. They shall form part of the Court’s registry.”

Article 5

Article 26 of the Convention shall become Article 25 (“Plenary Court”) and its text shall be amended as follows:

1. At the end of paragraph d, the comma shall be replaced by a semi-colon and the word “and” shall be deleted.

2. At the end of paragraph e, the full stop shall be replaced by a semi-colon.

3. A new paragraph f shall be added which shall read as follows:

“f. make any request under Article 26, paragraph 2.”

Article 6

Article 27 of the Convention shall become Article 26 and its text shall be amended to read as follows:

“Article 26 – Single-judge formation, committees, Chambers and Grand Chamber

1. To consider cases brought before it, the Court shall sit in a single-judge formation, in committees of three judges, in Chambers of seven judges and in a Grand Chamber of seventeen judges. The Court’s Chambers shall set up committees for a fixed period of time.

2. At the request of the plenary Court, the Committee of Ministers may, by a unanimous decision and for a fixed period, reduce to five the number of judges of the Chambers.

3. When sitting as a single judge, a judge shall not examine any application against the High Contracting Party in respect of which that judge has been elected.

4. There shall sit as an ex officio member of the Chamber and the Grand Chamber the judge elected in respect of the High Contracting Party concerned. If there is none or if that judge is unable to sit, a person chosen by the President of the Court from a list submitted in advance by that Party shall sit in the capacity of judge.

5. The Grand Chamber shall also include the President of the Court, the Vice-Presidents, the Presidents of the Chambers and other judges chosen in accordance with the rules of the Court. When a case is referred to the Grand Chamber under Article 43, no judge from the Chamber which rendered the judgment shall sit in the Grand Chamber, with the exception of the President of the Chamber and the judge who sat in respect of the High Contracting Party concerned.”

Article 7

After the new Article 26, a new Article 27 shall be inserted into the Convention, which shall read as follows: 

“Article 27 – Competence of single judges

1. A single judge may declare inadmissible or strike out of the Court’s list of cases an application submitted under Article 34, where such a decision can be taken without further examination. 

2. The decision shall be final. 

3. If the single judge does not declare an application inadmissible or strike it out, that judge shall forward it to a committee or to a Chamber for further examination.”

Article 8

Article 28 of the Convention shall be amended to read as follows:

“Article 28 – Competence of committees

1. In respect of an application submitted under Article 34, a committee may, by a unanimous vote, 

a. declare it inadmissible or strike it out of its list of cases, where such decision can be
taken without further examination; or
b. declare it admissible and render at the same time a judgment on the merits, if the underlying question in the case, concerning the interpretation or the application of the Convention or the Protocols thereto, is already the subject of well-established case-law of the Court.

2. Decisions and judgments under paragraph 1 shall be final.

3. If the judge elected in respect of the High Contracting Party concerned is not a member of the committee, the committee may at any stage of the proceedings invite that judge to take the place of one of the members of the committee, having regard to all relevant factors, including whether that Party has contested the application of the procedure under paragraph 1.b.”

Article 9

Article 29 of the Convention shall be amended as follows:

1. Paragraph 1 shall be amended to read as follows: “If no decision is taken under Article 27 or 28, or no judgment rendered under Article 28, a Chamber shall decide on the admissibility and merits of individual applications submitted under Article 34. The decision on admissibility may be taken separately.”

2. At the end of paragraph 2 a new sentence shall be added which shall read as follows: “The decision on admissibility shall be taken separately unless the Court, in exceptional cases, decides otherwise.”

3. Paragraph 3 shall be deleted. 

Article 10

Article 31 of the Convention shall be amended as follows:

1. At the end of paragraph a, the word “and” shall be deleted.

2. Paragraph b shall become paragraph c and a new paragraph b shall be inserted and shall read as follows:

“b. decide on issues referred to the Court by the Committee of Ministers in accordance with Article 46, paragraph 4; and”.

Article 11

Article 32 of the Convention shall be amended as follows: 

At the end of paragraph 1, a comma and the number 46 shall be inserted after the number 34.

Article 12

Paragraph 3 of Article 35 of the Convention shall be amended to read as follows:

“3. The Court shall declare inadmissible any individual application submitted under Article 34 if it considers that :

a. the application is incompatible with the provisions of the Convention or the Protocols thereto, manifestly ill-founded, or an abuse of the right of individual application; or
b. the applicant has not suffered a significant disadvantage, unless respect for human rights as defined in the Convention and the Protocols thereto requires an examination of the application on the merits and provided that no case may be rejected on this ground which has not been duly considered by a domestic tribunal.”

Article 13

A new paragraph 3 shall be added at the end of Article 36 of the Convention, which shall read as follows: 

“3. In all cases before a Chamber or the Grand Chamber, the Council of Europe Commissioner for Human Rights may submit written comments and take part in hearings.”

Article 14

Article 38 of the Convention shall be amended to read as follows:

“Article 38 – Examination of the case

The Court shall examine the case together with the representatives of the parties and, if need be, undertake an investigation, for the effective conduct of which the High Contracting Parties concerned shall furnish all necessary facilities.”

Article 15

Article 39 of the Convention shall be amended to read as follows:

“Article 39 – Friendly settlements

1. At any stage of the proceedings, the Court may place itself at the disposal of the parties concerned with a view to securing a friendly settlement of the matter on the basis of respect for human rights as defined in the Convention and the Protocols thereto.

2. Proceedings conducted under paragraph 1 shall be confidential.

3. If a friendly settlement is effected, the Court shall strike the case out of its list by means of a decision which shall be confined to a brief statement of the facts and of the solution reached.

4. This decision shall be transmitted to the Committee of Ministers, which shall supervise the execution of the terms of the friendly settlement as set out in the decision.”

Article 16

Article 46 of the Convention shall be amended to read as follows:

“Article 46 – Binding force and execution of judgments

1. The High Contracting Parties undertake to abide by the final judgment of the Court in any case to which they are parties.

2. The final judgment of the Court shall be transmitted to the Committee of Ministers, which shall supervise its execution.

3. If the Committee of Ministers considers that the supervision of the execution of a final judgment is hindered by a problem of interpretation of the judgment, it may refer the matter to the Court for a ruling on the question of interpretation. A referral decision shall require a majority vote of two thirds of the representatives entitled to sit on the Committee.

4. If the Committee of Ministers considers that a High Contracting Party refuses to abide by a final judgment in a case to which it is a party, it may, after serving formal notice on that Party and by decision adopted by a majority vote of two thirds of the representatives entitled to sit on the Committee, refer to the Court the question whether that Party has failed to fulfil its obligation under paragraph 1.

5. If the Court finds a violation of paragraph 1, it shall refer the case to the Committee of Ministers for consideration of the measures to be taken. If the Court finds no violation of paragraph 1, it shall refer the case to the Committee of Ministers, which shall close its examination of the case.”

Article 17

Article 59 of the Convention shall be amended as follows:

1. A new paragraph 2 shall be inserted which shall read as follows:

“2. The European Union may accede to this Convention.”

2. Paragraphs 2, 3 and 4 shall become paragraphs 3, 4 and 5 respectively.

Final and transitional provisions

Article 18

1. This Protocol shall be open for signature by member States of the Council of Europe signatories to the Convention, which may express their consent to be bound by

a. signature without reservation as to ratification, acceptance or approval; or 
b. signature subject to ratification, acceptance or approval, followed by ratification, acceptance or approval.

2. The instruments of ratification, acceptance or approval shall be deposited with the Secretary General of the Council of Europe.

Article 19

This Protocol shall enter into force on the first day of the month following the expiration of a period of three months after the date on which all Parties to the Convention have expressed their consent to be bound by the Protocol, in accordance with the provisions of Article 18. 

Article 20

1. From the date of the entry into force of this Protocol, its provisions shall apply to all applications pending before the Court as well as to all judgments whose execution is under supervision by the Committee of Ministers. 

2. The new admissibility criterion inserted by Article 12 of this Protocol in Article 35, paragraph 3.b of the Convention, shall not apply to applications declared admissible before the entry into force of the Protocol. In the two years following the entry into force of this Protocol, the new admissibility criterion may only be applied by Chambers and the Grand Chamber of the Court.

Article 21

The term of office of judges serving their first term of office on the date of entry into force of this Protocol shall be extended ipso jure so as to amount to a total period of nine years. The other judges shall complete their term of office, which shall be extended ipso jure by two years.

Article 22

The Secretary General of the Council of Europe shall notify the member States of the Council of Europe of:

a. any signature;
b. the deposit of any instrument of ratification, acceptance or approval;
c. the date of entry into force of this Protocol in accordance with Article 19; and
d. any other act, notification or communication relating to this Protocol.

In witness whereof, the undersigned, being duly authorised thereto, have signed this Protocol.

Done at Strasbourg, this 13th day of May 2004, in English and in French, both texts being equally authentic, in a single copy which shall be deposited in the archives of the Council of Europe. The Secretary General of the Council of Europe shall transmit certified copies to each member State of the Council of Europe.

Appendix IV
Recommendation 1477 (2000)


Execution of judgments of the European Court of Human Rights
(Extract from the Office database of the Council of Europe - September 2000)
The Assembly, referring to its Resolution 1226 (2000) on the execution of judgments of the European Court of Human Rights, recommends that the Committee of Ministers:

i. amend the Convention so as to give the Committee of Ministers the power to ask the Court for a clarifying interpretation of its judgments in cases where the execution gives rise to reasonable doubts and serious problems regarding the correct mode of implementation; 

ii. amend the Convention to introduce a system of ?astreintes? (daily fines for a delay in the performance of a legal obligation) to be imposed on states that persistently fail to execute a Court judgment; 

iii. ask the governments of High Contracting Parties to make more use of their right to intervene in cases before the Court, so as to promote the erga omnes significance of the decisions of the Court; 

iv. when exercising its function under Article 46 paragraph 2 of the European Convention on Human Rights, 

a. be more strict towards member states which fail in their obligation to execute judgments of the Court; 

b. ensure that measures taken constitute effective means to prevent further violations being committed; 

c. keep the Assembly informed of progress in the execution of judgments, in particular by the more systematic use of interim resolutions setting a timetable for carrying out the reforms planned; 

d. instruct the Secretary General to reinforce and improve its technical assistance programmes; 

e. ask member states to assist persons or organisations who contribute to the diffusion of information and to the training of judges and lawyers. 
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